BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Rodney Shaffer		 			:
							:
	v.						:		C-2019-3011645
							:
Metropolitan Edison Company			:



ORDER GRANTING MOTION TO COMPEL


On or about July 18, 2019, the Complainant, Rodney Shaffer, filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison Company (Met Ed) requesting that Met Ed postpone the installation of a smart meter at his residence for one year to allow time for the Pennsylvania legislature to consider HB 1564.  He avers that Met Ed is threatening to shut off his electric service if he refuses to allow the installation of a smart meter at his property.  Mr. Shaffer further states that he is exploring alternative electric sources to protect the well-being of his family.  

		On August 8, 2019, Met Ed filed an answer with new matter and preliminary objections (POs).  In its answer, Met Ed admits that it sent notification to the Complainant that it would shut off his electric service if he refused to allow the company to install a smart meter.  Met Ed avers that this action is authorized by Act 129 of 2008 (Act 129), 66 Pa.C.S. §2806.1 et seq., as well as the Commission’s regulations and the company’s Commission approved tariff.  In its new matter, Met Ed averred, among other things, that Act 129 does not allow customers to “opt out” of having smart meters installed.  

		Met Ed asserts in its POs that the complaint is legally insufficient pursuant to 52 Pa. Code § 5.101(a)(4).  Met Ed argues that it is installing smart meters in compliance with Act 129 and the Commission’s order approving Met Ed’s smart meter procurement and installation plan.  Met Ed states that the Complainant has not alleged that the company committed or omitted an act in violation of a Commission statute, regulation, order or tariff provision, a finding of which must be made in order to sustain a formal complaint.  Met Ed’s POS were denied by Order dated September 11, 2019.  

		By Call-In Telephone Pre-Hearing Conference Notice dated October 22, 2019, a telephonic prehearing conference was scheduled for December 3, 2019.  The prehearing conference notice instructed the parties to connect to the conference by dialing the phone number and PIN provided on the notice no later than 10:00 a.m. on December 3, 2019.  Subsequently, on October 23, 2019, I issued a Prehearing Conference Order in which I set forth certain procedural requirements for participation in the prehearing conference.  This order also instructed the parties to connect to the prehearing conference no later than 10:00 a.m. on December 3, 2019.  The call-in telephone number and PIN were provided in the order.  Both the prehearing conference notice and prehearing conference order were sent to Mr. Shaffer to the address provided by him on his formal complaint form.  Neither were ever returned to the Commission as undeliverable.    

		On November 20, 2019, Met Ed filed a Motion to Compel Responses to Interrogatories and Document Requests.  In its motion, Met Ed stated that it served interrogatories and requests for the production of documents on Mr. Shaffer on October 4, 2019, and that it did not receive responses to its requests.  Met Ed requests that Mr. Shaffer be directed to provide complete responses to its requests and, if he fails to do so, that his compliant be dismissed in its entirety.  Met Ed’s motion to compel contained a Notice to Plead that instructed Mr. Shaffer that a response to the motion was due within five days of its service.  

		Mr. Shaffer did not file an answer to Met Ed’s motion to compel.  Mr. Shaffer did, however, send an e-mail message to me and to counsel to Met Ed on November 24, 2019, in which he explained that he was merely seeking, in filing his formal complaint, a 12-month extension of time from Met Ed for installing a smart meter to give him additional time to secure an alternate source of power at his residence.    

The telephonic prehearing conference was held, as scheduled, on December 3, 2019, beginning at 10:00 a.m.  Lauren Lepkoski, Esquire, connected to the conference and appeared on behalf of Met Ed.  Mr. Shaffer did not connect to the call as instructed on both the prehearing conference notice and prehearing conference order.  The prehearing conference was conducted in Mr. Shaffer’s absence.  I discussed with Ms. Lepkoski the issue of outstanding discovery and a litigation schedule.  I stated during the conference that, since Mr. Shaffer was not present to discuss the outstanding discovery and Met Ed’s motion to compel, I intended to grant the motion to compel.       
    
The purpose of this order, therefore, is to grant the motion to compel discovery responses and direct Mr. Shaffer to answer the outstanding discovery on or before Friday, December 20, 2019, or face potential sanctions as authorized by relevant Commission regulations. 

Section 5.483(a) of the Commission’s regulations provides Presiding Officers the authority to regulate the course of the proceeding.  52 Pa.Code § 5.483(a).  Furthermore, Section 1.2 of the Commission’s regulations also provides that the Commission’s rules shall be “liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding.”  52 Pa.Code § 1.2(a).  The Commission’s regulations allow parties the opportunity to conduct discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party.  52 Pa.Code § 5.321(c).  

	Furthermore, the Commission regulations also provide for sanctions when discovery is not answered.  Section 5.371 of the Commission’s regulations states:

(a) The Commission or the presiding officer may, on motion, make an appropriate order if one of the following occurs:

(1) A party fails to appear, answer, file sufficient answers, file objections, make designation or otherwise respond to discovery requests, as required under this subchapter.

(2) A party deponent or an officer or managing agent of a party refuses to obey or induces another to refuse to obey an order of a presiding officer respecting discovery, or induces another not to appear.

52 Pa.Code § 5.371(a).  Sanctions include, among other things, an order that the matters regarding which the questions were asked, the character or description of the thing or land, the contents of the paper, or other designated fact shall be taken to be established for the purposes of the action in accordance with the claim of the party obtaining the order.  52 Pa.Code 
§ 5.372(a)(1).  A Presiding Officer may also issue an order prohibiting the disobedient party to support or oppose designated claims or defenses or prohibiting the party from introducing in evidence designated documents, things or testimony.  52 Pa.Code § 5.372(a)(2).

In this case, Met Ed’s discovery requests seek information from the Complainant related to his request that a smart meter not be installed at his residence and his allegation that such installation may adversely impact the well-being of his family.  For example, Met Ed asks Mr. Shaffer to identify specific health conditions he believes would be impacted by installation of a smart meter, and to explain how he believes a smart meter would affect the identified health conditions.  Met Ed also asks Mr. Shaffer to identify any legal grounds he believes exist in support of his position that he should be permitted to “opt out” of smart meter installation.  These and Met Ed’s remaining requests are reasonable and relevant to the allegations to be addressed at the upcoming hearing and will enable Met Ed to prepare its defense to those allegations.  As noted, however, Mr. Shaffer has not responded to the propounded discovery.

	The efficient and effective flow of the regulatory and judicial process at the Commission requires the parties to adhere to the Commission’s rules and regulations.  This includes the rules and regulations regarding discovery.  Failure to adhere to the Commission’s rules and regulations results in a waste of limited Commission resources as well as the resources of the parties involved.  As a result, the motion to compel filed by Met Ed will be granted.  Mr. Shaffer is directed to provide complete responses to the interrogatories and document requests no later than Friday, December 20, 2019, or face potential sanctions, including disallowance of any evidence related to the allegations that are the subject of the discovery requests and possible dismissal of the complaint.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the motion to compel discovery responses filed by Metropolitan Edison Company at Docket Number C-2019-3011645, dated November 20, 2019, against Rodney Shaffer is hereby granted.  

2. That Rodney Shaffer is directed to provide responses to the interrogatories and requests for documents sent by Met Ed on October 4, 2019, no later than December 20, 2019, or face sanctions, including possible dismissal of his formal complaint.  




Date:	December 4, 2019			/s/		
		Steven K. Haas
		Administrative Law Judge
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