BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Andrew Sabatini and Theresa Sabatini		:		
							:
[bookmark: _GoBack]	v.						:		C-2018-3005177
							:
West Penn Power Company				:
							


INTERIM ORDER
GRANTING COMPLAINANT’S REQUEST TO CONTINUE
EVIDENTIARY HEARING, DENYING COMPLAINANT’S
REQUEST FOR EXTENSION OF LITIGATION SCHEDULE
AND REQUIRING STATUS REPORT TO RESCHEDULE HEARING
	      
Andrew Sabatini and Theresa Sabatini (Complainants) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against West Penn Power Company (Respondent or Company) dated October 7, 2018, averring that Respondent is threatening to shut off their electric service and objecting to the installation of a smart meter at their property.  Complainants raised health, safety, privacy and reliability concerns and allege a violation of Section 1501 of the Public Utility Code.  Complainants also aver that their constitutional rights have been violated.  

As relief, Complainants stated that they want to keep their analog electric meter and do not want a smart meter installed on their property. 

On October 29, 2018, Respondent filed an Answer and New Matter to the Complaint.  Respondent admits that it provides residential retail electric service to Andrew Sabatini and that Theresa Sabatini is an authorized contact person on the account.  Respondent avers that Complainants have refused to allow the Company access to the Company’s meter in order to install a smart meter, which constitutes legal grounds to terminate service to the service location.  Respondent denied the remaining material allegations set forth in the Complaint.  Respondent further avers it is required by Act 129 of 2008[footnoteRef:1] (Act 129), to install a smart meter.  [1:  	66 Pa.C.S. §§ 2806.1, et seq. ] 


		On October 29, 2018, Respondent also filed preliminary objections to the Complaint.  Respondent avers that the request for relief for an exemption from the installation of a smart meter is not legally recoverable in the cause of action and that Complainants have failed to allege that Respondent violated any Commission statute, regulation, order or tariff provision with regard to the proposed installation of the smart meter at the residential account.  Respondent further avers it is required by Act 129 to install a smart meter at the service location.  Finally, Respondent argues that the Formal Complaint is legally insufficient because it fails to state a claim upon which the Commission can grant relief, that a hearing is not in the public interest, and that the Complaint does not meet the standards set forth in recent Commission decisions in order to survive preliminary objections.

		On November 6, 2018, Complainants filed a Reply to Preliminary Objections.  

On November 18, 2018, Complainants filed a Reply to Answer and New Matter.  

		A Motion Judge Assignment Notice was issued on November 26, 2018 and received by the undersigned presiding officer on November 29, 2018, which assigned the undersigned presiding officer to this proceeding.

		On December 19, 2019, an interim order was entered denying Respondent’s preliminary objections.  

		On December 19, 2019, an interim order was also entered establishing a litigation schedule in this proceeding.  




                         On July 9, 2019, Complainants filed a status of report and indicated that they were in need of an extension of the deadlines set forth in the initial litigation scheduled entered on December 19, 2019.  

		On July 10, 2019, Respondent filed a status report.  Respondent indicated that Complainants had not submitted their witness notification.  On July 12, 2019, Respondent filed an updated status report and requested the scheduling of an in-person evidentiary hearing in Pittsburgh in November of 2019.

Based upon the representations of Complainants that they did not have an adequate understanding and knowledge of how to handle the process of their formal complaint, filed on October 7, 2018, and to prepare for a hearing, on August 22, 2019, an interim order was entered granting Complainant’s request for an extension of the litigation schedule and directing that the Parties comply with the following revised litigation schedule:
[bookmark: _Hlk26362201]
1.	ON OR BEFORE September 20, 2019, any Party wishing to present factual testimony of any person other than Complainants must provide to the other Party in writing, the name and business address of that person and a written summary of the expected testimony of that person.  If no fact witnesses will be called to testify, each Party shall notify the opposing Party of this fact in writing, on or before September 20, 2019.

2.	ON OR BEFORE September 20, 2019, any Party wishing to present expert testimony (including but not limited to medical, technical, etc.) must provide to the other Party in writing, the name and business address of that expert and a written summary of the expected testimony of that expert.  If no expert witnesses will be called to testify, each Party shall notify the opposing Party of this fact in writing, on or before September 20, 2019. 

3.	ON OR BEFORE October 10, 2019, the Parties shall conclude discovery in this proceeding.

4.	ON OR BEFORE October 21, 2019, the Parties shall file a status report in this proceeding and serve the opposing Party and the undersigned Presiding Officer.  The Parties shall contact all of their respective witnesses and identify all dates in which the Parties and all of their witnesses will be able to provide testimony during the month of December of 2019, from December 2, 2019 through December 19, 2019.  The Parties shall confer and agree upon two consecutive hearing dates.  In the event the Parties cannot agree on the hearing dates, each Party shall identify all dates in which the Parties and their witnesses will be available from December 2, 2019 through December 19, 2019 and include these dates in the status report.  The hearing shall be scheduled as an in-person hearing in Pittsburgh.

		The Parties were required among other things, to conclude discovery by October 10, 2019, and to submit Status Reports by October 21, 2019, providing dates in which the Parties and their witnesses were available for the hearing in this case.  Respondent filed is Status Report on October 18, 2019.  Complainant did not file a timely Status Report and did not file a request to extend discovery.  Respondent filed a status report on October 18, 2019 advising of the dates in which counsel and its witnesses were available for a hearing in this proceeding.  Accordingly, the hearing in this case was scheduled as an in-person hearing to take place on Wednesday December 11, 2019, beginning at 10:00 a.m. 

		On October 24, 2019, an interim order was entered scheduling the  in-person hearing for December 11, 2019, at 10:00 a.m. in Pittsburgh, Pennsylvania.  The order further required that the Parties exchange and submit to the undersigned presiding officer three (3) 
copies of each such proposed exhibit and other documentation no later than the close of business on November 26, 2019. 

On November 25, 2019, the undersigned presiding officer received Respondent’s proposed exhibits and other enumerated documents.  No such documents were received from Complainants.  

		On December 3, 2019, the undersigned presiding officer received a document entitled “Request for Extension/Continuance”.  The request from Complainants requested a continuance of the hearing scheduled for December 11, 2019 and an extension of the litigation schedule.  Complainants established good cause for the request to continue the evidentiary hearing.  Good cause was not established for another extension of the litigation schedule in this proceeding.
		  
Under the circumstances, the following order will be entered.

THEREFORE,

IT IS ORDERED:

1.	That the request by Complainants to extend or revise the litigation schedule in this proceeding is denied.

2.	That the in-person evidentiary hearing scheduled for December 11, 2019 to be held in Pittsburgh is hereby continued consistent with the following ordering paragraphs.

3.	The parties are encouraged to attempt to discuss and attempt to resolve any issues regarding the preparation or presentation of evidence prior to the rescheduled hearing in this proceeding.

4.	The in-person hearing shall be rescheduled for a date in January of 2020, beginning at 10:00 a.m.

5.	The parties shall promptly contact all of their respective witnesses and identify all dates in which the witnesses will be able to provide testimony in this proceeding from the following dates:

January 7, 2020,
January 14, 2020,
January 23, 2020, or
January 30, 2020.

6.	The parties shall promptly confer after contacting their witnesses and attempt to agree on the dates for the rescheduled one-day hearing in January  from the available dates set forth above.  If the parties can agree on the hearing dates, the parties shall identify the agreed upon dates for the rescheduled hearing in their status report.

7.	On or before December 16, 2019, the Parties shall file a status report and serve the opposing party and the undersigned presiding officer.

8.	  In the event the parties cannot agree on a hearing date, the parties shall specify, in their status report, at least two dates from the dates provided above in which the parties and their witnesses will be available to testify.

9.	That the Complainants’ deadline to comply with all of the terms and provisions of the interim order entered on October 24, 2019, including but not limited to serving copies of their proposed exhibits to the opposing party and the undersigned presiding officer on or before  November 26, 2019, is hereby extended until December 27, 2019.  The Parties are advised to serve the required documents promptly as no further extensions will be granted.


						
[bookmark: _Hlk10727748]Date:  December 4, 2019							/s/			
								Jeffrey A. Watson
								Administrative Law Judge
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