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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of Kenneth Groschopp (Complainant), filed on July 3, 2017, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) David A. Salapa, which was served on the Parties on June 12, 2017, in the above-captioned proceeding.[footnoteRef:1]  PECO Energy Company (PECO) filed Replies to Exceptions on August 9, 2018.[footnoteRef:2]  For the reasons stated below, we shall deny the Exceptions and adopt the ALJ’s Initial Decision. [1: 1  	On July 19, 2017, the case was inadvertently closed.  On October 3, 2019, the case was reopened.  ]  [2:  	The Exceptions were never served on PECO from the Complainant or the Commission.  PECO identified the Exceptions on the docket and filed its Replies soon thereafter.  R. Exc. at 1.] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On March 4, 2017, the Complainant filed a Formal Complaint (Complaint) against PECO, alleging that he is the owner of a rental property located at 1015 Dekalb Street, 2nd Floor, Norristown, PA 19401 (Service Address), which he leased for 36 months to his former tenant.  By the time the former tenant vacated the property, the tenant had accumulated an outstanding balance owed to PECO for electric service of approximately $5,500.  The Complainant avers that when PECO shutoff the tenant’s electric service, it determined that a hallway light was attached to the tenant’s meter and thus constituted foreign load.[footnoteRef:3]  Consequently, PECO transferred the tenant’s $5,500 outstanding balance to the Complainant for payment.  The Complainant averred that he corrected the hallway light problem, but PECO nevertheless billed him the full amount of $5,500 that the tenant accumulated during the 36-month lease.  As relief, the Complainant requested that he only have to pay a portion of the bill that is attributed to the foreign load and that the remaining balance be recovered by PECO from the tenant.[footnoteRef:4]   [3:  	The term “foreign load” refers to the situation where a customer’s meter registers utility usage not exclusive to the customer’s dwelling or its occupants. Glenn DeHaven v. PECO Energy Company, Docket No. C-2017-2585680 (Order entered March 23, 2008), at 5.]  [4:  	Over the course of the tenant’s 36-month lease, the Complainant estimated the foreign load balance to be approximately $540, a minimal amount in comparison to the total bill.  Complaint at ¶¶ 4-5.] 

On March 27, 2017, PECO filed an Answer[footnoteRef:5] and Preliminary Objections.  In its Answer, PECO, inter alia, admitted that on August 23, 2016, a PECO employee conducted a high bill investigation in response to a high bill complaint from the Complainant’s former tenant.  PECO determined that the first and second floor common hallway lights were connected to the tenant’s meter and notified the Complainant that it had discovered foreign wiring.  As a result of discovering the foreign load, PECO transferred the tenant’s outstanding account balance of $5,439.05 to the account established in the Complainant’s name.  However, PECO denied that its actions constituted incorrect charges on the Complainant’s bill.  In this regard, PECO asserted that pursuant to the Pennsylvania Public Utility Code (Code) at 66 Pa. C.S. §§ 1529.1 (a) and (c), and Pennsylvania case law interpreting this provision, public utilities are required to list the account, including any arrearages, in the name of the property owner if the presence of foreign load is found at the property owner’s premises.  Answer at 1-3.  In its Preliminary Objections, PECO argued that consistent with this Commission precedent, there are no genuine issues of fact.  Therefore, PECO sought dismissal of the Complaint based on legal insufficiency pursuant to 52 Pa. Code § 5.101(a)(4).  Preliminary Objections at 2-7.   [5:  	PECO’s Answer did not seek affirmative relief or contain new matter.  Therefore, no reply to PECO’s Answer was due or permitted under the Commission’s Rules of Practice and Procedure.  See generally 52 Pa. Code §§ 5.61-5.63.] 


On May 2, 2017, the Commission received a letter (Letter).  The Letter was dated April 19, 2017, and docketed by the Secretary’s Bureau as having been received by the Commission on May 2, 2017.[footnoteRef:6]   [6: 	 	In Exceptions, the Complainant claims he filed the Letter via Certified Mail on April 20, 2017.  However, the date deposited in the United States Mail as shown by the United States Postal Service stamp on the envelope containing the Letter was May 1, 2017.  Whether we treat the Complainant’s Letter as having been filed on May 1, 2017, or May 2, 2017, per 52 Pa. Code § 1.11(a)(1),(3), the Letter was filed well beyond the ten days from service of the Preliminary Objections, as required by the Commission’s Regulations at 52 Pa. Code §§ 5.61(a)(2), 5.101(f)(1).  Therefore, the Letter was untimely. ] 


On June 12, 2017, the Commission served on the Parties the I.D. of ALJ Salapa, which granted PECO’s Preliminary Objections and dismissed the Complaint.  

As previously noted, the Complainant filed Exceptions to the I.D. on July 3, 2017.  PECO filed Replies to Exceptions on August 9, 2018.[footnoteRef:7] [7:  	See, supra, n. 2.] 


Discussion

Legal Standards

The Commission's Rules of Administrative Practice and Procedure permit the filing of preliminary objections, as follows:

§ 5.101. Preliminary objections.

(a) Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
***

(4) Legal insufficiency of a pleading.

52 Pa. Code § 5.101(a).  Answers to preliminary objections are due within ten days of date of service.  52 Pa. Code §§ 5.61(a)(2), 5.101(f)(1).

The Commission’s preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

In disposing of preliminary objections, the Commission may not rely upon the factual assertions of the moving party but must accept as true all well-pleaded, material facts of the nonmoving party as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 507 Pa. 360, 490 A.2d 402 (1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  Thus, the Commission must view a complaint in the light most favorable to the complainant and should dismiss the complaint only if it appears that the complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (Order entered July 18, 1994).  The Commission must view all well-pleaded facts in the complaint and the response to preliminary objections in order to determine whether a request for relief is possible.  See Cassie Wright v. PECO Energy Company, Docket No. C‑2011‑2253839 (Order entered December 15, 2011).

The provision at 52 Pa. Code § 5.101(a)(4) permits the filing of a preliminary objection to dismiss a pleading for legal insufficiency.  The provision at 52 Pa. Code § 5.101(a)(4) serves judicial economy by avoiding a hearing where no factual dispute exists, and the matter in dispute is purely a legal question.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. § 703(a); Lehigh Valley Power Committee v. Pa. PUC, 563 A.2d 557, 564 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pa. PUC, 563 A.2d 548, 556-557 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pa. PUC, 540 A.2d 1006, 1008-9 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pa. PUC, 103 A.2d 502, 507 (Pa. Super. 1954).

ALJ’s Initial Decision

ALJ Salapa made six Findings of Fact and reached four Conclusions of Law.  I.D. at 4, 12.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In his Initial Decision, the ALJ stated that the Complainant had not filed an answer to PECO’s Preliminary Objections.  

The ALJ noted that the Complainant apparently contended in his Complaint that the statute at 66 Pa. C.S. § 1529.1 does not apply to this case.  The ALJ stated that, when viewing the Complaint in this case in the light most favorable to the Complainant, the Complainant alleged that the foreign wiring at the tenant’s meter is minimal because the Complainant estimates the amount for the foreign load wiring to be $540, as compared to the tenant’s total bill of $5,500.  Because the Complainant views the foreign load as minimal, the ALJ acknowledged the Complainant’s argument that the Commission should direct PECO to collect the larger portion of the account for the tenant’s meter from the tenant rather than the Complainant.  I.D. at 6, 8-9.  However, the ALJ stated the Complainant’s argument is incorrect.[footnoteRef:8]  I.D. at 9.   [8: 	 	The ALJ explained the background of the Commission’s previous rulemakings that were withdrawn.  Specifically, the ALJ acknowledged that the Commission previously addressed the issue of minimal foreign wiring in the 1998 Proposed Policy Statement, (citing Proposed Policy Statement Re: Resolution of Issues Common to Complaints Involving 66 Pa. C.S. § 1529.1 (relating to duty of owners of rental property), Docket No. L-00980137 (Order entered September 23, 1998), 28 Pa.B. 5497 (October 31, 1998))  which allowed “acceptable foreign load,” defined as foreign load that had been disclosed in writing to the tenant and for which the tenant had notified the utility that he or she would accept responsibility.  I.D. at 9.  However, the ALJ explained that the 1998 Proposed Policy Statement was never finalized by the Commission, and instead was withdrawn and replaced by proposed regulations in 1999.  I.D. at 9 (citing Proposed Rulemaking Order Re: Residential Accounts Containing Charges for Foreign Load, Docket No. L-00990142 (Order entered August 13, 1999)) (1999 Proposed Rulemaking).  
		The ALJ also explained that the 1999 Proposed Rulemaking was never finalized, as the Commission discontinued it in 2005.  I.D. at 9 (citing Discontinuance of Proposed Rulemaking Regarding Residential Accounts Containing Charges for Foreign Load, Docket No. L-00990142 (Order entered October 7, 2005)).  Accordingly, the ALJ concluded that neither the 1998 Proposed Policy Statement nor the 1999 Proposed Rulemaking has any relevance to this proceeding, since neither was adopted in final form by the Commission.  I.D. at 9 (citing Kopf v. PECO Energy Company, Docket No. C‑2012-2332993 (Order entered June 13, 2013)).] 



In his Initial Decision, ALJ Salapa determined that based on Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1, and the applicable court and Commission decisions, the Complainant failed to state a claim upon which relief can be granted.  The ALJ pointed out that the Complainant’s claim in the matter before us is that he should not be held responsible for the tenant’s portion of the shared usage.  The ALJ noted that this is precisely the issue that the Commission lacks jurisdiction to hear.  Specifically, the ALJ found that PECO was required by law to list the tenant’s account in the Complainant’s name immediately upon the discovery of foreign load.  Therefore, the ALJ concluded that PECO acted reasonably by transferring the entire account balance to the Complainant regardless of whether the amount of foreign load was de minimis.  The ALJ pointed out that to the extent that there are amounts in dispute, the Commission lacks jurisdiction to adjudicate disputes regarding the financial responsibilities of private parties, such as a landlord and his tenant.  The ALJ explained the Complainant may seek damages from his former tenant for any amounts the tenant may owe to the Complainant based on their lease agreement or other theories in equity, through the courts.  In light of the above, the ALJ granted PECO’s Preliminary Objections and dismissed the Complaint.  I.D. at 6-11 (citing David P. Boyce v Duquesne Light Company, Docket No. Z-00223698 (Order entered September 1, 1994) (Boyce), Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C‑2008-2056428 (Order entered May 21, 2010) (Ace Check Cashing), and Santos v. Metropolitan Edison Co., Docket No. C-00967757 (Order entered August 7, 1997) (Santos)).

Exceptions and Replies to Exceptions

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider, either expressly or at length, each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In his Exceptions, the Complainant essentially argues that the ALJ erred by not considering his response to PECO’s Preliminary Objections, specifically his Letter.  The Complainant states he sent the Letter via Certified Mail on April 20, 2017, for which he received confirmation of the Commission’s receipt on April 25, 2017.  Based upon the information provided in the Letter, which is enclosed with and made part of the Exceptions, the Complainant requests in his Exceptions that he be given an opportunity to be heard in this matter.  Exc. at 1-3.

In the Letter, the Complainant raised two issues.  The first issue involved guidance given by PECO to the Complainant for correcting the foreign load.  Per the Complainant, PECO suggested the only option for correcting foreign load was to install a common area meter, with all common area wiring connected to this meter.  The Complainant stated the common area meter was installed at a cost of $1,585 and increased the Complainant’s financial burden for minimal foreign load.  While the Complainant acknowledged PECO correctly transferred the account balance, he stated PECO failed to mention the possibility of a minimal foreign load, as addressed in the 1998 Proposed Policy Statement.  Based on the 1998 Proposed Policy Statement, the Complainant argued a landlord may be permitted to allow minimal foreign load to remain on a tenant’s meter, provided that the foreign load was agreed to be minimal, that the load was adequately disclosed to the tenant, and that the tenant explicitly accepted financial responsibility for the foreign load.  The second issue raised in the Letter is the calculation of the $5,439.05 outstanding account balance.  The Complainant claimed the calculation is not clear and requested a detailed explanation from PECO.  Letter at 1-3.

In Replies, PECO asserts that the ALJ’s Initial Decision is well reasoned and should be upheld.  PECO notes that the Complainant, in his Exceptions, does not allege that PECO violated any provision of the Code or any Commission Regulation or Order, but instead claims the 1998 Proposed Policy Statement acknowledges the financial hardship of foreign load to be minimal.  Additionally, PECO asserts the Complainant did not raise the calculation of the $5,439.05 balance transferred to him from his tenant in his Complaint but is now raising the issue for the first time in his Exceptions.  PECO contends the Complainant cannot raise additional issues that were not brought in the Complaint.  PECO argues that the ALJ correctly determined that when a utility discovers foreign load at a rental property, the utility is required to transfer the tenant’s account, including any arrearages, into the property owner’s name.  Accordingly, PECO submits that upon discovering the foreign wiring in the instant case, it properly transferred the account of the tenant, including arrearages, into the Complainant’s name consistent with Pennsylvania law.  PECO further submits that the ALJ correctly concluded that the Complainant’s case must be dismissed because the Complainant has not stated a claim upon which relief can be granted.  R. Exc. at 1-4.

Disposition

We shall deny the Complainant’s Exceptions and adopt the Initial Decision of ALJ Salapa consistent with the following discussion.  As noted, supra, in considering PECO’s Preliminary Objections, the Commission must view only the well-pleaded facts in the Complaint and the response to Preliminary Objections in the light most favorable to the Complainant and should dismiss the Complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  

Here, PECO’s Preliminary Objection asserted that the Complaint is legally insufficient pursuant to 52 Pa. Code § 5.101(a)(4), in that the Complaint fails to allege that PECO violated the Code, Commission Regulations or Orders or its tariff provisions.

In Exceptions, the Complainant claims he filed the Letter via Certified Mail on April 20, 2017, and that the ALJ erred by not considering it.  However, the date deposited in the United States Mail as shown by the United States Postal Service stamp on the envelope containing the Letter was May 1, 2017.  Whether we treat the Complainant’s Letter as having been filed on May 1, 2017, or May 2, 2017, per 52 Pa. Code § 1.11(a)(1),(3), the Letter was filed well beyond the ten days from service of the Preliminary Objections, as required by the Commission’s Regulations at 52 Pa. Code §§ 5.61(a)(2), 5.101(f)(1).  Therefore, the Letter was untimely filed.  For this reason, the ALJ did not err by not considering the Letter in his Initial Decision.

We note that the Complainant did not raise the calculation of the $5,439.05 account balance in his Complaint but rather raised it in his untimely Letter and again in his Exceptions by attaching the Letter to his Exceptions.  Because the Letter was untimely, we shall disregard the issue about the calculation of the account balance for purposes of reviewing the ALJ’s disposition of the Preliminary Objections.  Moreover, the Complainant cannot now raise additional issues or facts in Exceptions that were not originally pleaded in the formal complaint or in a timely response to preliminary objections.  

By attaching his Letter to his Exceptions, the Complainant contends the ALJ erred in his legal conclusions because, according to the Complainant, a minimal foreign load may be permitted pursuant to the 1998 Proposed Policy Statement.  However, the ALJ explained in the Initial Decision, discussed supra, that the 1998 Proposed Policy Statement was withdrawn by the Commission and was never finalized and, therefore, has no relevance to this case.  We agree with the ALJ, and we find that the law to be applied in this case is clear and that it has been applied correctly by the ALJ in the Initial Decision.

Section 1529.1 of the Code, states the following:  

§ 1529.1.  Duty of owners of rental property.

[bookmark: IN;3][bookmark: SP;a83b000018c76](a)  Notice to public utility.—It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

[bookmark: SDU_2][bookmark: IN;4][bookmark: SP;4b24000003ba5](b)  History of account.—Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c)  Failure to give notice.—Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

66 Pa. C.S. § 1529.1.

The Commission’s prior decisions on this issue is well-established in requiring the utility to hold the property owner financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s service.  Ace Check Cashing, supra, at 6; see also, Santos, supra; see also, 1-A Realty v PPL Electric Utilities Corp, Docket Nos. F-2010-2166554 and F-2010-2166976 (Order entered April 12, 2012) (1‑A Realty), aff’d, 1-A Realty v. Pa. PUC, 63 A.3d 480 (Pa. Cmwlth. 2013) (foreign load existed where communal streetlights in a mobile home park were connected to the electric boxes of the homes of the nearest tenants).  

Upon discovering foreign load, the utility must list the account, including any arrearages, in the landlord’s name and the landlord must assume the responsibility of paying the utility bills at the service address until the foreign load is corrected.  Ace Check Cashing at 7-8.  After the foreign load is corrected by the landlord and verified by the utility, the utility is to place the account back into the tenant’s name.  However, the landlord remains responsible for any arrearages on the tenant’s account.  This rule applies even if the amount of usage attributable to foreign load is considered de minimis.  We also previously determined that we have no jurisdiction over disputes concerning the financial responsibilities of private parties, such as the landlord and tenant, and such matters are to be resolved through the Court of Common Pleas.  Id. at 10.

A utility has an affirmative duty to investigate a foreign load complaint.  If, after investigation, the utility suspects a foreign load situation, the utility is required to transfer the account to the name of the owner.  Franckowiak v. PPL Electric Utilities Corp., 101 Pa. P.U.C. 630 (Order entered July 3, 2006).

In the matter before us, the Complainant does not dispute the ALJ’s finding that he is a landlord at the Service Address; nor does the Complainant make any claim that the ALJ erred in finding that PECO correctly investigated the tenant’s high bill complaint and determined the presence of foreign wiring at the Service Address.  Instead, the Complainant asks us to determine the portion of the foreign load that is attributable to the hallway light and hold the tenant responsible for the remaining balance, which, as PECO correctly observed, we lack the authority to do.

We find that the law is clear and has been applied consistently in similar, past proceedings involving foreign load, as applied here by the ALJ.  Section 1529.1 of the Code mandates that the owner of a rental property is responsible for the payment of all utility services that are not individually metered.  Accordingly, we are not persuaded by the argument in the Complainant’s Exceptions that PECO did not properly address the foreign load.  Therefore, we shall deny the Complainant’s contention that he is not responsible for the outstanding account balance associated with the Service Address.  Additionally, we shall deny the Complainant’s request for a hearing.

Finally, we note that the ALJ correctly found that this Commission does not have the jurisdiction to direct the tenant to pay any outstanding account balances.  As PECO stated, the Complainant may seek damages from the former tenant through the Court of Common Pleas.

In light of the above discussion, we concur with the ALJ’s finding that the Complainant failed to state a claim upon which relief can be granted as well as his decision to dismiss the Complaint.  Accordingly, the ALJ’s Initial Decision is adopted and the Complainant’s Exceptions are denied.

Conclusion

Based on the foregoing reasons, we shall deny the Complainant’s Exceptions and adopt the Initial Decision that grants PECO’s Preliminary Objections and dismisses the Complaint consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:


1. That the Exceptions of Kenneth Groschopp that were filed on July 3, 2017, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge David A. Salapa, issued on June 12, 2017, is adopted, consistent with this Opinion and Order.

3. That the Complaint of Kenneth Groschopp against PECO Energy Company, at Docket No. C-2017-2594740, is dismissed. 

4.	That this proceeding be marked closed.


[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  December 5, 2019

[bookmark: _GoBack]ORDER ENTERED:  December 5, 2019
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