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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Amendment (Petition) filed by Matheson Transfer Company and Cadden Brothers Moving & Storage, Inc. (Petitioners or Companies) on July 1, 2019, requesting the amendment of the Certificate of Public Convenience (Certificate) issued to Kris Eckerl t/d/b/a Michaels Moving and Storage (Applicant or Michaels) on October 11, 2016.[footnoteRef:1]  No Response to the Petition has been filed.  For the reasons discussed below, we shall deny the Petition consistent with the discussion in this Opinion and Order. [1: 	 	The Petition does not strictly comply with the Section 5.572 of our Regulations, 52 Pa. Code § 5.572, pertaining to petitions for rescission or amendment.  Section 5.572(a) requires such petitions to specify in numbered paragraphs, the findings or orders involved, the points relied upon by the petitioner and appropriate references to the record.  Nevertheless, in order to secure a just, speedy, and inexpensive determination, we will accept the Petition as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a).] 


History of the Proceeding

		On June 30, 2014, Michaels, filed an Application for the right to transport as a common carrier, by motor vehicle, household goods in use, between points in Pike County.[footnoteRef:2]  Application at 1.  Notice of the Application was provided in the August 30, 2014 Pennsylvania Bulletin, 44 Pa.B. 5743.  The Companies filed timely Protests on September 10, 2014. [2:  	On January 7, 2019, the Applicant filed a request to change company names to “Michaels Moving and Storage Inc.”  This name change was approved on February 14, 2019 and the Applicant’s Certificate was updated to reflect this change.] 


		An Initial Hearing was held on December 12, 2014.  Mr. Eckerl appeared pro se and testified in support of the Application.  The Protestants were represented by counsel but did not present any testimony. 

		By Initial Decision (I.D. or Initial Decision) issued on May 21, 2015, ALJ Vero noted that the Applicant successfully carried its burden of proving that it possesses the required technical fitness and has the propensity to operate legally and safely.  However, the ALJ found that the Applicant failed to satisfy the “public need standard” under 52 Pa. Code § 41.14(a) and the “financial fitness standard” under 52 Pa. Code § 41.14(b)(1).  I.D. at 14.  As such, she denied the Application and dismissed it without prejudice so that the Applicant was not precluded from filing another application in the future.  Id. 

		On June 6, 2015, the Applicant filed “Exceptions” to the Initial Decision. On June 12, 2015, the Companies filed Replies to Exceptions.  On June 20, 2015, the Applicant filed “Addendum Exceptions,” and on June 25, 2015, the Companies filed a letter response seeking to strike the Addendum Exceptions from the record.

		The Commission considered the Exceptions, filed on June 6, 2015, and the Addendum Exceptions, filed on June 20, 2015, to be a Petition to Reopen the Record pursuant to 52 Pa. Code § 5.571.  By Opinion and Order entered on November 19, 2015, the Commission noted that its Order in Final Rulemaking Amending 52 Pa. Code Chapters 3, 5, 23, 31, 32, and 41; Household Goods in Use Carriers and Property Carriers, Docket No. L-2013-2376902 (Order entered June 19, 2014) (Final Rulemaking) removed the requirement to establish that approval of the application will serve a useful public purpose responsive to a public demand or need but retained requirements addressing fitness.  The Final Rulemaking became effective upon publication in the Pennsylvania Bulletin on May 23, 2015, or two days after the issuance of the Initial Decision.  Because there was a change of law, specifically related to the public need requirement, since the hearing and the issuance of the Initial Decision, the Commission found that the Applicant had satisfied its burden to show grounds for reopening the record pursuant to 52 Pa. Code § 5.571(b).  The Commission vacated the Initial Decision issued on May 21, 2015 and remanded the Application to the Office of Administrative Law Judge for such further proceedings.

		By Hearing Notice dated December 28, 2015, a hearing was scheduled for Wednesday, March 2, 2016, at 10:00 a.m.  The hearing on remand convened as scheduled.  At the beginning of the hearing, the Companies stated that the Protestants wished to withdraw their respective Protests.

		The Commission’s Regulation at 52 Pa. Code § 3.381(c)(1)(iii) provides that if all protests to an application for household goods in use authority are withdrawn at or prior to the hearing, the Commission may consider the application without holding an oral hearing, based on verified statements filed by the applicant.  With the Protests filed by the Companies withdrawn, the Application was referred to the Commission’s Bureau of Technical Utility Services (TUS) for review under the procedure set forth at 52 Pa. Code § 3.381(c)(1)(iii).

		On March 17, 2016, the Companies sent a letter to the Commission’s Secretary’s Bureau (March 2016 Letter) requesting to remain a party of record and be copied on all Commission action in this matter.

		On October 11, 2016, the Commission issued a Secretarial Letter (October 2016 Secretarial Letter), issuing the Applicant a Certificate of Public Convenience, granting Michaels authority to operate as a common carrier of household goods, between points in Pennsylvania.

		On July 1, 2019, the Companies filed the instant Petition for Rescission of Staff Action.  No response to the Petition has been filed.

Discussion

Legal Standards

		The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and (g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.

		“Petitions for rescission or amendment may be filed at any time according to the requirements of Section 703(g) of the act (relating to fixing of hearings).”  52 Pa. Code § 5.572(d).  Accordingly, the instant Petition before us has been timely filed.  Our standard of review in determining whether to allow a petition for special relief is discretionary.  West Penn Power v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995).

		As a preliminary matter, we note that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Therefore, any issue that the Commission does not specifically address or delineate in its decision shall be deemed to have been duly considered and denied without further discussion.

		Under Section 5.572(d), a party may seek relief from a final Commission order at any time by petition for rescission or amendment.  In such cases, the petition must allege circumstances which warrant disturbing the finality of orders to grant special relief.  Feleccia v. PPL Electric Utilities Corp., et al, Docket No. C-20016210 (Order entered March 7, 2003) at 2.

		As previously noted, the legal standard of review in determining whether to allow a petition for special relief is discretionary.  West Penn Power v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995) (PUC has discretion whether to act on petition for rescission or amendment of prior order).  Therefore, under the discretionary standard of review, we will exercise our discretion to disturb a final order only under circumstances deemed appropriate.  City of Pittsburgh v Pa. Department of Transportation, 416 A.2d 461 (Pa. 1980).

		While a Section 5.572(d) petition may raise any matter to persuade us to exercise our discretion to amend or rescind a prior Commission order, it is not appropriate to allow parties to relitigate matters already decided.  “Parties . . ., cannot be permitted [a second opportunity] . . ., to raise the same questions which were specifically considered and decided against them.”  Duick v Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. 1935)).  Exercise of Commission discretion to disrupt the finality of prior Commission orders is appropriate only where a Section 5.572(d) petition raises “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559.

Petition and Disposition

		The Petitioners aver that the Commission erred in issuing a Certificate to Michaels because it had originally applied for authority to transport household goods in use between points in Pike County.  Petition at 1.  Moreover, Petitioners allege that the Commission erred in failing to provide notice to them of all Commission action and for them to remain a party of record as requested in their March 2016 Letter.  Id. 

Based on our review of the record and the Petitioner’s averments, we find that the Petitioner has not satisfied the standards in Duick, supra, to rescind or amend a Commission determination, as the Petitioner has not set forth any new arguments that were not previously considered by the Commission.

		First, as a preliminary matter, we address the contention that the Commission violated the due process rights of the Petitioners by not recording them as parties of records in this proceeding.  In this case, we find that we did not err in not notifying Petitioners of any Commission action in this proceeding.  While the Commission is required to consider party-intervenors as if they are parties while they are actively involved in the proceeding and must grant them the same rights and privileges as any other party, once a party-intervenor withdraws their protests, they are no longer viewed as parties to the proceeding.  See, 52 Pa. Code § 3.381(c); Glenside Suburban Radio Cab, Inc. v. Pa. PUC, 411 A.2d 874, 877 (Pa. Cmwlth. 1980) (Glenside) (“[A] party who withdraws its protest in reliance on a stipulation or restrictive agreement does so at its own risk and will not be heard to complain that it was denied an opportunity to actively oppose an application”).

		The Glenside decision is particularly instructive in this case because the Commonwealth court upheld the Commission’s discretion in deciding to reject the Petitioner’s right to oppose an application for a Certificate after they had already withdrawn their protest.  Glenside, 411 A.2d at 877.  However, the instant case is even more straightforward than Glenside because the Petitioners had not withdrawn their protests pending the adoption of a restrictive amendment, they had withdrawn their protests without stipulation.  Id. at 877; Transcript at 4.  Therefore, it follows that when a party withdraws its protest, it does so at its own risk and cannot complain that it was denied an opportunity to oppose an application.  Id.  Therefore, we shall dismiss the Petition based on the fact that Petitioners are not Parties to the proceeding and do not have standing to request an amendment of the Certificate.

		Even if the Companies had standing, however, their Petition would lack merit.  The Petitioners’ sole argument rests upon the contention that the Applicant originally applied for authority to transport household goods in use between points in Pike County and the Commission improperly granted it statewide authority because it had made no changes to its application requesting this additional authority.  Petition at 1.  Although it is true that the original application only included authority between points in Pike County, however, due to the timing of the application, we ultimately found that the Applicant was entitled to statewide authority to transport household goods.  The original application was filed on June 30, 2014; and was initially rejected for failing to satisfy the public need standard.  I.D. at 14.  After the Final Rulemaking Decision, we removed the public need standard, and Michaels’ application was approved.  In addition to removing the public need standard, we noted in the Final Rulemaking Decision that,

 [W]e proposed eliminating the current territorial restrictions that accompany a household goods carrier's certificate…  Also, existing household goods carriers would be deemed to have statewide authority, unless they would advise the Commission otherwise.  We note that there are no regulatory provisions governing territorial restrictions.  Rather, the territorial restrictions were found in the application for authority in response to the public demand or need requirement.


See Final Rulemaking at 3.  Therefore, since the public need requirement was subsequently eliminated, we considered Michaels’ application to be for statewide authority since it initially only placed the territory restriction voluntarily on itself to satisfy the public need requirement.

Conclusion

		Based on our review of the record and applicable law, we find that we did not violate the Petitioners’ due process rights by not recording them as parties of record.  Nor did we err in granting the Applicant statewide authority based on the Final Rulemaking.  Accordingly, we shall deny the Petition and close this proceeding, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

		1.	That the Petition for Amendment filed by Matheson Transfer Company and Cadden Brothers Moving & Storage, Inc. on July 1, 2019, is denied.

		2.	That this proceeding shall be marked closed.



[bookmark: _GoBack][image: ]BY THE COMMISSION,


	

Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  December 5, 2019

ORDER ENTERED:  December 5, 2019

7
image1.png




