BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



John Codella						:
							:
	v.						:		C-2019-3010437
							:
PPL Electric Utilities Corporation			:



ORDER
DENYING PPL ELECTRIC UTILITIES CORPORATION’S
OBJECTIONS TO THE ADMISSION OF COMPLAINANT’S HEARING EXHIBITS


On June 3, 2019, John Codella filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL), docket number C-2019-3010437.  In his complaint, Mr. Codella averred that he has been experiencing fatigue, insomnia, headaches and hearing a high-pitched sound ever since a smart meter was installed at his residence and he is concerned that RF radiation exposure can lead to cancer.  Mr. Codella averred that he is seeing a doctor for his symptoms and requested that his old meter be put back on.  Mr. Codella attached to his complaint a letter from a doctor regarding his request to have the smart meter removed.

On July 1, 2019, PPL filed an answer to Mr. Codella’s complaint admitting or denying the various averments Mr. Codella made in his complaint.  PPL admitted it installed a new automated metering infrastructure (AMI) meter at Mr. Codella’s service address but denied that the meter poses any health hazards.  PPL further added, among other things, that it is legally required to install new AMI meters by the Public Utility Code, Commission orders and the company’s smart meter plan and that none of those state that a customer can opt out of a smart meter installation.  PPL denied that Mr. Codella is entitled to the relief he requested and requested that the complaint be dismissed in its entirety and with prejudice.

On July 8, 2019, the Commission issued a hearing notice scheduling an initial call-in telephonic hearing for Tuesday, October 29, 2019 and assigning me as the presiding officer.  A prehearing order dated July 9, 2019 was issued setting forth various procedural rules that would govern that hearing.

On September 3, 2019, PPL filed a motion to compel responses to discovery propounded on Mr. Codella Set I arguing that Mr. Codella has not provided complete responses to interrogatories 3, 4, 5 and 6 in Set I.  Mr. Codella did not file an answer to PPL’s motion to compel.  PPL’s motion to compel was denied via order dated September 13, 2019.

The hearing convened on October 29, 2019, as scheduled.  Mr. Codella appeared pro se and provided oral testimony.  Devin Ryan, Esquire and Curtis Renner, Esquire appeared on behalf of PPL and presented four witness who each presented pre-served testimony and accompanying exhibits that were admitted into the record.  A transcript of 74 pages was created.

Prior to the hearing, Mr. Codella pre-served 13 exhibits.  It was discovered during the hearing, however, that he did not serve all of those exhibits on PPL.  As a result, a discussion was held during the hearing wherein the parties agreed that PPL would be sent a copy of all of Mr. Codella’s exhibits and have 20 days after the hearing to state any objection to the admission of those exhibits into the record.  To the extent that PPL had objections, Mr. Codella would then have 10 days to file a response to those objections and the objections would be resolved prior to the issuance of the decision.

On November 18, 2019, PPL filed objections to the admission of Mr. Codella’s hearing exhibits.  As discussed further below, PPL argued that Mr. Codella’s exhibits should be excluded because, among other things, they are hearsay, are irrelevant, lack authenticity, are inherently unreliable or were not provided in response to discovery.  Mr. Codella did not file a response to PPL’s objections.  

PPL’s objections to Mr. Codella’s exhibits are ready for disposition.  For the reasons discussed below, PPL’s objections will be denied and Mr. Codella’s exhibits will be admitted into the record of this proceeding.


Legal standard

As an initial matter, relevant and material evidence is admissible subject to objections on other grounds.  52 Pa.Code § 5.401(a).  Such other grounds include if the evidence is repetitious or cumulative or if its probative value is outweighed by the danger of unfair prejudice, confusion of the issues or considerations of undue delay or waste of time.  52 Pa.Code § 5.401(b).  Information is relevant if it tends to establish a material fact, tends to make a fact at issue more or less probable or supports a reasonable inference or presumption regarding a material fact.  See, Petition of the Borough of Cornwall for a Declaratory Order that the Provision of Water Service to Isolated Customers Adjoining its Boundaries Does Not Constitute Provision of Public Utility Service Under § 102, Docket Number P-2015-2476211 (Order dated September 11, 2015) at 9-10, citing, Smith v. Morrison, 47 A.3d 1311 (Pa.Super 2012), alloc. denied, 57 A.3d 71 (Pa. 2012).  

Furthermore, the presiding officer shall have all necessary authority to control the receipt of evidence, including ruling on the admissibility of evidence and confining the evidence to the issues in the proceeding.  52 Pa.Code § 5.403(a); see also, 52 Pa.Code § 5.483(a).  The presiding officer is to actively employ these powers to direct and focus the proceedings consistent with due process.  52 Pa.Code § 5.403(b).  Finally, it is noted that the Commission’s regulations are to be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which they are applicable.  52 Pa.Code § 1.2.  This is particularly true with regard to proceedings involving pro se litigants.  52 Pa.Code § 1.2(d).  

In this case, PPL has objected to all 13 of the exhibits that Mr. Codella seeks to have admitted into the record in support of his complaint.  The exhibits will be addressed below in three parts.  The first group comprises Codella Exhibits 1 thru 7 which were initially submitted by Mr. Codella.  Codella Exhibit 8 includes two videos – one of Mr. Codella testing the levels of radiation around his original meter and the other of Mr. Codella testing the levels of radiation around his smart meter.  The second group comprises Codella Exhibits 1-R thru 5-R which were subsequently submitted by Mr. Codella.



Codella Exhibits 1 thru 7

Mr. Codella pre-served seven documents that he subsequently moved for their admission into the record during the hearing.  Those exhibits are as follows:

· Codella Exhibit Number 1 is a one-page letter from Mr. Codella to the presiding officer wherein Mr. Codella explains the reason for his complaint, i.e., that he believes he has been experiencing health problems since his smart meter was installed.  Mr. Codella also discusses his various reasons why he believes that his health issues are related to the installation of his smart meter.

· Codella Exhibit Number 2 is a one-page letter entitled “My Finding #1” claiming that smart meters are not a legal requirement and purporting various side effects of smart meters.

· Codella Exhibit Number 3 is a one-page letter entitled “My Findings #2” raising additional averments that smart meters cause health effects and discussing “a NASA technical report.”

· Codella Exhibit Number 4 is a one-page letter entitled “My Findings #3” wherein Mr. Codella avers issues regarding privacy and provides answers to discovery previously served on him by PPL.

· Codella Exhibit Number 5 is one-page with a chart purporting to compare smart meter wireless radiation to items such as cell towers, wi-fi exposure and other items.  The exhibit also raises additional averments regarding health issues purportedly caused by smart meters.

· Codella Exhibit Number 6 is a one-page document identifying countries and states that have banned smart meters or taken precautions regarding their wireless exposure.  The document also states that smart meters pose security and other risks.

· Codella Exhibit Number 7 is a letter from Martha Turnberg MD dated May 21, 2019 and addressed to “To whom it may concern” that discusses medical issues related to the smart meter.

PPL objects to the admission of these exhibits because they include hearsay.  This includes inadmissible hearsay opinions about medical issues, hearsay regarding statements obtained via a Google search, hearsay within hearsay and improper scientific opinions.  PPL also objected because of expert and non-expert opinions by witnesses not identified in discovery, medical records not disclosed in discovery and documents were otherwise not disclosed in discovery, relevance, authenticity and reliability.

In general, each of PPL’s objections will be denied.  The information contained in Codella Exhibits 1 thru 7 is akin to pre-served direct testimony from Mr. Codella.  Just as PPL’s witnesses each presented their direct testimony in written format, Mr. Codella also presented his “findings” in written format in advance of the hearing in the form of these exhibits.  Although Mr. Codella’s exhibits are not in the precise format that the Commission’s regulations require pre-served written testimony to be in, see, 52 Pa.Code § 5.412, Mr. Codella is a pro se complainant and the Commission’s regulations are to be liberally applied to him, see, 52 Pa.Code § 1.2(d).  Therefore, the fact that Mr. Codella’s pre-served written “testimony” does not have Q’s & A’s, for example, does not preclude the substance of the documents from being admitted into the record.  Furthermore, Mr. Codella essentially testified to the contents of these exhibits during the hearing.  Although PPL was limited in its ability to object to the testimony during the hearing so as to allow Mr. Codella an opportunity to present his testimony, see, tr. 13, PPL’s objections are addressed at this time.

With regards to relevancy, each of Codella Exhibits 1 thru 7 address Mr. Codella’s claim in his complaint that he was experiencing health affects after the smart meter was installed at his home.  Codella Exhibits 2 and 3, for example, discuss Mr. Codella’s claim that smart meters cause headaches, insomnia, fatigue and tinnitus, among other things.  Codella Exhibit 7 is a letter from Mr. Codella’s doctor.  PPL may disagree with the causal relationship between the smart meter and Mr. Codella’s health but that does not mean that Codella Exhibit 1 thru 7 are not relevant to Mr. Codella’s complaint, among other things, that “a little after [his] smart meter was installed in August 2018, [he] started experiencing fatigue, insomnia, headaches and hearing a high pitched sound.”  Therefore, PPL’s arguments that Codella Exhibits 1 thru 7 are not relevant will be rejected.

With regard to PPL’s arguments that Codella Exhibits 1 thru 7 should be precluded because they are hearsay, this argument will not preclude the admission of Exhibits 1 thru 7 but, rather, will impact the weight that will be afforded to them.  For example, Codella Exhibit 3 references an article “from a NASA technical report.”  PPL is correct that the exhibit only provides part of the technical report and the declarant was not called to testify during the hearing on November 29th.  Yet, these facts should not preclude the exhibit from being admitted into the record.  Instead, these facts impact the weight that the exhibits can be afforded at the time it is determined if Mr. Codella has satisfied his burden of proof.  PPL’s witnesses also reference various studies or articles in their pre-served written testimony and neither provide a complete copy of the report or make the author of the report available to testify and be available for cross-examination.  This practice is not uncommon in an administrative law setting where hearsay rules are relaxed, see, Rox Coal Co. v. Workers’ Comp. Appeal Bd., 807 A.2d 906 (Pa. 2002), and should not preclude the admission of the reference to the articles in Mr. Codella’s exhibits into the record of the proceeding.  However, if the complete article is admitted and the author of the article is available to testify and be cross examined the exhibits would be given more weight in determining whether Mr. Codella has satisfied his burden of proof in this proceeding.

Similarly, PPL’s argument that the document was not produced in response to discovery will also not preclude their admission into the record of this proceeding.  In particular, PPL does not identify which interrogatory the company propounded on Mr. Codella that the answer would respond to.  In addition, while the due process rights of the company are not to be minimized, the company was given an opportunity to request a further hearing or submit responsive exhibits in response to what Mr. Codella provided, tr. 21, but has not made such request.  As a result, PPL could have requested a further hearing to respond to Mr. Codella’s exhibit but did not do so.  PPL’s due process rights have been protected.  Therefore, PPL’s arguments seeking to preclude the admission of Codella Exhibits 1 thru 7 because they were not produced in discovery will also be rejected.  This is particularly true given the Commission’s liberal application of its regulations to unrepresented complainants as long as no parties’ substantive rights are impacted.  It can be difficult for unrepresented complainants to maneuver through prehearing procedural matters, such as responding to discovery.  So long as PPL has a reasonable opportunity to respond to the evidence presented in support of the complaint, as was the case here, the company’s due process rights are protected.

With regard to PPL’s arguments regarding authenticity and reliability of Codella Exhibits 1 thru 7, these arguments will also be addressed when determining how much weight to give to each exhibit.  For instance, PPL is correct that only portions of the documents referred to are provided in those exhibits or are composites of documents from multiple sources.  These facts go to the weight to be afforded each exhibit, not their admissibility.  Only admitting portions of a document raise questions about what the remainder of the document provides.  Similarly, a lack of citation to a source will also impact the weight to be afforded a particular exhibit but not its admissibility.  However, Mr. Codella’s characterization or summary of the underlying document will be treated as his own testimony as a lay witness and not expert testimony as Mr. Codella has not presented any evidence that he is an expert in the fields related to his complaint.  

As noted above, Codella Exhibits 1 thru 7 are akin to direct testimony from Mr. Codella in this proceeding.  Mr. Codella was given an opportunity to state the basis for his complaint and provide evidence in support of his complaint.  Codella Exhibits 1 thru 7 comprise part of that, in addition to the testimony he provided during the hearing.  Whether Mr. Codella has satisfied his burden of proof to demonstrate that PPL violated the Public Utility Code, a Commission order or regulation or a Commission approved tariff of the company by installing a smart meter at his residence, however, will be addressed in the subsequent Initial Decision in this case, at which time, all the evidence admitted into this record will be afforded the appropriate weight it is due.  At this point, however, Codella Exhibits 1 thru 7 are relevant and should not be excluded because they are repetitious or because their probative value is outweighed.  Rather, Codella Exhibits 1 thru 7 tend to establish a material fact, make a fact at issue more or less probable or support a reasonable inference regarding a material fact and admitting these exhibits into the record is consistent with the presiding officer’s authority to control the receipt of evidence.

As such, PPL’s objections will be denied and Codella Exhibits 1 thru 7 will be admitted into the record.

Codella Exhibit 8

Codella Exhibit 8 includes two videos which Mr. Codella purports demonstrate that his new smart meter emits more EMF emissions than his old meter.  The first video is 2 minutes and 37 seconds in duration and shows Mr. Codella waving a radiation detector around the original meter.  The meter has a reading of “000” as Mr. Codella starts to wave it around the meter.  When he touches the device to the meter, the device starts to register a reading that goes as high as 1200.  The reading is the highest when the detector is directly touching the meter and reaches 1200 when it is held at the bottom of the meter.

The second video is 2 minutes and 5 seconds in duration and shows Mr. Codella waving the detector around the newly installed smart meter.  The meter first begins to register “a reading” even before the detector touches the glass on the meter.  When the detector touches the glass, the readings on the detector go as high as 1377.  The readings are the highest when Mr. Codella holds the detector at the bottom of the meter.  Mr. Codella states in the video that the new meter is giving off “a lot more radiation.”   

It is unclear the precise date either video was taken but it is clear that the old meter is an analog meter and the new meter is the Landis+ Gyr smart meter that has been discussed in this case.  Also of note is that the detector is a small, black, hand-held device about the size of Mr. Codella’s palm labeled “Electromagnetic radiation detector, DT-1130.”  The device has a power button and a “data hold” button plus a light “alarm” indicator that flashes when the number on the detector passes a certain point.  It is clear that the device registers higher numbers for longer periods when waved around the new meter but the highest number registered for the smart meter is 1377 and the highest number registered for the old meter is 1200.

PPL objected to the admission of Codella Exhibit 8 on the basis that the videos are irrelevant and inherently unreliable.  PPL argued that Mr. Codella is not an expert qualified to perform such calculations and that the device used in the videos is purchased from the internet and cannot accurately and reliably measure the RF fields produced by the company’s meters.  

Codella Exhibit 8 will be admitted into the record because the videos are relevant and not repetitious or cumulative.  Furthermore, the probative value of the videos is not outweighed by the danger of unfair prejudice, confusion of the issues or considerations of undue delay or waste of time.  In fact, the videos in Codella Exhibit 8 are precisely the type of evidence that would be used to support a complaint averring that the installation of the new meter is causing adverse health effects due to the increased radiation exposure.  Again, this is especially true with regard to Mr. Codella since he is not represented by counsel in this proceeding and the Commission’s regulations are to be liberally construed.

Furthermore, however, PPL’s arguments with regard to Codella Exhibit 8 are without merit and will be rejected.  For example, with regard to relevance, again, Mr. Codella’s attempt to demonstrate that more radiation is emitted from the smart meter than from his original meter is relevant because it tends to establish a material fact or tends to make a fact at issue more or less probable when considering Mr. Codella’s averment in his complaint that he is “concerned that RF radiation exposure can lead to cancer risk” and that he has been to the doctor several times for symptoms he believes were caused by the smart meter.  Whether the smart meter emits more radiation than the original meter is directly related to this averment and therefore Codella Exhibit 8 is relevant.

With regard to PPL’s argument that the videos in Codella Exhibit 8 are inherently unreliable, this argument will also be rejected.  PPL objected that Mr. Codella is not an expert qualified to perform such calculations and that he used a device that he purchased from the internet that PPL argued cannot accurately and reliably measure the radio frequency fields produced by the company’s meters.  Mr. Codella has not purported to be an expert qualified to perform radiation testing.  And, Mr. Codella has been forth-right in the detector that he used in the videos.  In fact, Mr. Codella testified during the hearing that he purchased the detector off the internet for $170.  Tr. 25.  Mr. Codella testified, among other things, that he was present at the service address when the PPL technician came to replace the meter and he took readings by touching the detector to the glass and all around the meter.  Tr. 26.  PPL witness Davis also responded to Mr. Codella’s testimony about how he took his measurements and explained how PPL measures radio frequencies from smart meters.  Tr. 49.  Mr. Davis also testified that the detector used by Mr. Codella was a “cheap meter” that he would not expect “would do a good job of making accurate measurements.”  Tr. 49.  Mr. Davis also surmised that Mr. Codella may have been picking up frequencies that are already in the environment, such as television signals.  Tr. 50-51.  

All of these factors go to the weight to be given to Codella Exhibit 8 but do not support excluding Codella Exhibit 8 from the record of this proceeding.  As such, and similar to Mr. Codella’s other exhibits, Codella Exhibit 8 will be given the appropriate weight it should be afforded when determining whether Mr. Codella has satisfied his burden to demonstrate that PPL violated the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company.

[bookmark: _Hlk26275464][bookmark: _Hlk26273961]As such, PPL’s objection will be denied and Codella Exhibit 8 will be admitted into the record.

Codella Exhibit No. 1-R thru 5-R

Shortly before the hearing, Mr. Codella pre-served five more exhibits.  Yet, as noted above, PPL did not receive these exhibits prior to the hearing and, therefore, was given this opportunity to file any objections to these exhibits after the hearing.  These exhibits are:

· Codella Exhibit Number 1-R is a one-page letter to Devin Ryan, Esquire, counsel for PPL regarding PPL’s objections to Mr. Codella’s discovery and that the smart meter in question is not being referred to by its appropriate name.

· Codella Exhibit Number 2-R is a one-page response of Mr. Codella to the written direct testimony of PPL witness Christopher Davis, contesting the testimony that smart meters do not produce RF fields all the time and that smart meters do not produce “dirty electricity.”

· Codella Exhibit Number 3-R is a two-page response of Mr. Codella to the pre-served written testimony of PPL witness Mark Israel.  Mr. Codella contests Dr. Israel’s assertion that smart meters do not cause health effects by relying on an article from the American Cancer Society and a study from Ronald Powell, M.D., a retired career government scientist.

· Codella Exhibit Number 4-R is a one-page document written by Mr. Codella responding to the pre-served written testimony of PPL witness Kevin Durkin regarding security issues related to smart meters.

· Codella Exhibit Number 5-R is a two-page document written by Mr. Codella as a response to the pre-served written testimony filed by PPL witness Donald Vinciguerra wherein Mr. Codella addresses the fire safety issues related to smart meters and whether smart meters can be hacked.

PPL objects to the admission of Codella Exhibit 1-R because it is irrelevant, noting that it appears to be a letter or email seeking clarification of objections about the make and model of the meter.  PPL’s objection to Codella Exhibits 2-R thru 5-R are similar to the company’s objections to Codella Exhibits 1 thru 8.  That is, PPL argues the exhibits constitute inadmissible hearsay, include hearsay within hearsay, constitutes improper medical and scientific expert opinion, constitutes improper medical and scientific expert opinions by individuals that were not identified or called as witnesses and were not produced in response to discovery.  PPL also questioned the authenticity and inherent reliability of the documents.

As with Codella Exhibits 1 thru 7, above, in general, each of PPL’s objections will be denied.  Just as the information contained in Codella Exhibits 1 thru 7 is akin to Mr. Codella’s direct testimony, the information contained in Codella Exhibits 1-R thru 5-R is akin to Mr. Codella’s rebuttal testimony.  In fact, each of the Codella Exhibits 2-R thru 5-R specifically identify a PPL witness to which the exhibits respond.  As the complainant in this proceeding, Mr. Codella bears the burden of proof.  66 Pa.C.S. § 332(a).  Therefore, it is not unreasonable that Mr. Codella would also be given the opportunity to submit a response in writing to the pre-served testimony submitted in this proceeding by PPL’s four witnesses.  Furthermore, also like the information contained in Codella Exhibits 1 thru 7, such written testimony from Mr. Codella does not have to be in the precise format that the Commission’s regulations require pre-served written testimony to be in since he is appearing in this proceeding without counsel.

More specifically, PPL’s objections to Codella Exhibits 1-R thru 5-R will be rejected for the same or similar reasons why PPL’s objections to Codella Exhibits 1 thru 7 above were rejected.  That is, issues with regard to hearsay, authenticity and reliability go to the weight that the individual exhibits will be afforded at the time it is determined whether Mr. Codella has satisfied his burden to demonstrate that PPL violated the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company.  Hearsay, authenticity and reliability will not be used to preclude the admission of these exhibits into the record of this proceeding.  PPL’s arguments that Codella Exhibits 1-R thru 5-R should not be admitted into the record of this proceeding because of hearsay, authenticity and reliability issues are without merit and will be rejected.

Likewise, PPL’s arguments that the documents were not produced in discovery or prior to the hearing will again be rejected.  Mr. Codella could not have produced Codella Exhibits 2-R thru 5-R in discovery because they are responsive to the pre-served testimony of PPL’s witnesses.  Furthermore, PPL was given an opportunity to request a further hearing so that it could provide a response to these exhibits but did not make such a request.  Therefore, PPL has been afforded notice and opportunity to be heard regarding these exhibits but has not requested such an opportunity.  PPL’s arguments that Codella Exhibits 1-R thru 5-R should not be admitted into the record of this proceeding because they were not produced in discovery is also without merit and will be rejected.

As such, PPL’s objections will be denied and Codella Exhibits 1-R thru 5-R will be admitted into the record.

Conclusion

In conclusion, PPL’s objections to the admission of Codella Exhibits 1 thru 8 and 1-R thru 5-R will be denied.  Codella Exhibits 1 thru 8 and 1-R thru 5-R are relevant and are not repetitious or cumulative.  Nor is the probative value of these exhibits outweighed by the danger of unfair prejudice, confusion or undue delay.  PPL’s objections, in general, address the weight that should be afforded to each exhibit, not the admissibility of the exhibits, and the weight to be afforded each exhibit will be addressed in the ensuing Initial Decision.  Furthermore, PPL’s objections will be denied because Mr. Codella is not represented by counsel in this proceeding and, therefore, is afforded leeway with regard to the technical requirements of the Commission’s regulations.  Through this order, two copies of each of Codella Exhibits 1 thru 8 and 1-R thru 5-R will be submitted to the Secretary’s Bureau for inclusion in the official Commission file for this case and the record of this proceeding will be closed for decision writing.








ORDER


		THEREFORE,

		IT IS ORDERED:
	
1. That the objections of PPL Electric Utilities Corporation to the Admission of Complainant’s Hearing Exhibits dated November 18, 2019 at docket number C-2019-3010437 are hereby denied.

2. That Codella Exhibits 1 thru 8 and 1-R thru 5-R are admitted into the record of this proceeding.

3. That two copies of Codella Exhibits 1 thru 8 and 1-R thru 5-R will be provided to the Commission’s Secretary’s Bureau for inclusion in the official file.
 
4. That record in this case is closed.


Date:	December 5, 2019				/s/			
			Joel H. Cheskis
			Deputy Chief Administrative Law Judge
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