BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Larry R. Kramer and					:	
Ellen M. Kramer					:
							:
	v.						:		C-2017-2630621
							:
Metropolitan Edison Company			:
						


INTERIM ORDER
DENYING COMPLAINANTS MOTION TO COMPEL MET‑ED TO ANSWER COMPLAINANTS’ INTERROGATORIES AND REQUEST FOR PRODUCTION OF DOCUMENTS (SET IV) 

Larry R. Kramer and Ellen M. Kramer (Complainants) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison Company (Respondent or Company) dated October 23, 2017, alleging, inter‑alia, that Respondent threatened to shut off their service and objecting to the installation of a smart meter at their home.  Complainants averred that smart meters are unsafe, present privacy concerns, are vulnerable to cyber threats and hacking, are inferior in quality to analog meters and present serious health concerns.  Complainants further averred that they have concerns including radio frequency exposure from the smart meters, reliability issues, billing concerns and that the smart meter plan is being applied in a discriminatory manner.  Complainants alleged a violation of their Constitutional rights and raise service concerns averring they have been bullied, harassed and bureaucratically terrorized by Respondent.  Complainants averred there are legislative remedies available to them and complain about the shut-off notice and the communication from Respondent regarding the threat to terminate their service.  As relief, Complainants requested, inter-alia, that the Commission order Respondent to forego installation of a smart meter at their residence, allow Complainants to seek legislative relief, refrain from harassing and intimidating customers and refrain from charging customers for smart meters where the smart meters have not been installed.    
On November 13, 2017, Respondent filed an Answer and New Matter to the Complaint, essentially admitting that Complainants’ service is subject to termination for refusing to permit the exchange of their meter and denying the material allegations set forth in the Complaint.  Respondent averred that Complainants have refused to permit technicians to install a smart meter in their home.  Respondent further averred it is required by Act 129 of 2008,[footnoteRef:1] to install a smart meter.    [1:  	66 Pa.C.S. Sections 2806.1, et seq. ] 


On November 13, 2017, Respondent also filed Preliminary Objections to the Complaint.  Respondent essentially averred that Complainants’ request to forego installation of a smart meter is not legally recoverable in this proceeding.  Respondent also averred that holding a hearing in this proceeding is not in the public interest.  Respondent averred that it is required by statute to install a smart meter at the service location.  Finally, Respondent averred that Complainants fail to allege that Respondent has violated the Code, Commission regulations or orders that can be the basis of any finding against the Company, and therefore should be dismissed as being legally insufficient under 52 Pa.Code Section 5.101(a)(4).

Complainants filed a response to the Preliminary Objections on November 27, 2017, setting forth their arguments to support the denial of the Preliminary Objections filed by Respondent.     

A Motion Judge Assignment Notice was issued on December 6, 2017, was received by the undersigned Presiding Officer on December 14, 2017, and assigned the undersigned Presiding Officer to this proceeding.

Respondent’s Preliminary Objections were denied by Interim Order entered on December 26, 2017, and this matter was referred for mediation review.  

	On June 14, 2018, Respondent filed a Motion to Compel discovery responses.  On June 27, 2018, the undersigned received a letter and two-page attachment from Complainants dated June 25, 2018, requesting a reasonable extension of time to respond to the Motion to Compel.

On June 14, 2018, Respondent filed a Motion to Compel responses to Interrogatories and Requests for Production of Documents.  This motion included a Notice to Plead, requiring Complainants to file a written response to the motion within five (5) days from the service of the notice dated June 14, 2018.  The Motion to Compel averred that Interrogatories and Requests for Production of Documents were served upon Complainants on January 23, 2018.     The motion further averred that Complainants did not serve responses to the Discovery Requests but objected that the Discovery Requests were not mailed to Complainants timely and that the Company has not contacted Complainants in accordance with the Interim Order issued January 12, 2018.      

	On July 18, 2018 an Interim Order was entered granting Complainants’ request for additional time to respond to Respondent’s Motion to Compel.  On July 30, 2018, the undersigned Presiding Officer received a cover letter dated July 20, 2018 and Complainants’ “Response to Met-Ed’s Motion to Compel”.
			
	On August 30, 2018, an Interim Order was entered granting the Company’s Motion to Compel and ordering the Complainants to provide full, complete objections and/or responses to the Company’s Discovery Requests on or before September 14, 2018.  The Interim Order further provided that the Discovery Requests propounded by Respondent to Complainants were proper under the circumstances and ordered Complainants to serve full and complete responses to the Discovery Requests, as set forth below.  

In a letter dated September 13, 2018, Complainants responded to the Interim Order and essentially restated their prior objections, which were already rejected in the Interim Order granting the Company’s Motion to Compel entered on August 3, 2018.    

On October 30, 2018, Respondent filed a Motion to Dismiss the Complaint of Larry R. Kramer and Ellen M. Kramer for the failure of Complainants to comply with the Interim Order issued in this proceeding.  In the Motion to Dismiss, Respondent asserted that Complainants’ failure to provide any response to the Company’s Discovery Requests demonstrates their lack of cooperation and willingness to participate in this proceeding as required under the Commission’s regulations.  Respondent argues the Formal Complaint in this proceeding should be dismissed in its entirety.

On November 7, 2018, the undersigned Presiding Officer received a “Response to Motion to Dismiss” from Complainants dated November 5, 2018.  Complainants argued, in part, that Respondent incorrectly asserted that the undersigned Presiding Officer denied Complainants’ objections to Respondent’s Discovery Requests and restated their argument that a resolution conference was not held in this proceeding.

On December 5, 2018, an Interim Order was entered directing Complainants to serve upon counsel for Respondent, full and complete responses to the Interrogatories and Requests for Production of Documents forwarded by Respondent to Complainants on January 23, 2018, and to file and serve a Certificate of Service regarding said service, on or before December 27, 2018.  The Parties were further ordered to comply with the terms and provisions of the Interim Orders previously entered in this case, including but not limited to the Interim Order entered on October 15, 2018.

On December 27, 2018, Complainants filed a cover letter dated December 27, 2018 indicating that their Answers to Interrogatories and Requests for Documents (Set I) were attached.  The letter did not indicate that a copy of the letter was provided to the undersigned Presiding Officer and a copy of the letter was not provided to the undersigned Presiding Officer.  In addition, on that date, Complainants filed a “Stipulated Protective Agreement” that was not signed by Respondent, an “Acknowledgement Of Stipulated Protective Agreement”, a copy of which was provided to the undersigned Presiding Officer.  In addition, on that date, Complainants filed a Certificate of Service certifying that on December 27, 2018, Complainants served a true copy of the “Response to Met-Ed’s Interrogatories and Request for Documents (Set I) of Larry R. Kramer and Ellen M. Kramer and a Stipulated Protective Agreement upon the individuals listed below, in accordance with the requirements of 52 Pa.Code § 1.54.”  The undersigned Presiding Officer was listed as one of the individuals to whom copies of the documents were sent.  The undersigned Presiding Officer was provided with a copy of the “Stipulated Protective Agreement” that was not signed by Respondent, an “Acknowledgement Of Stipulated Protective Agreement”, however the undersigned Presiding Officer was not provided with a copy of the cover letter from Complainants dated December 27, 2018 nor Complainant’s “Response to Mer-Ed’s Interrogatories and Request for Documents (Set I) of Larry R. Kramer and Ellen M. Kramer”.

Based upon Complainants’ representations that Discovery responses were served upon Respondent on December 27, 2018, an Interim Order was entered on February 6, 2019, denying the Motion to Dismiss filed by Respondent for Complainants’ failure to provide responses to the Discovery Requests propounded by Respondent.  

On January 25, 2019, the undersigned Presiding Officer received correspondence from Complainants dated January 23, 2019 and a Request for an Extension of Time to the Initial Litigation Schedule.  The request stated, inter alia, that Complainants began researching and writing a book in April of 2015 regarding the 250th anniversary of the founding of Myerstown, Pennsylvania and that they need approximately two more months to complete the book.  Complainants also indicated that they lost information stored on their computer.

The Interim Order entered on October 15, 2018, establishing a litigation schedule, required the Parties to exchange the identity and written summary of the expected fact and expert witnesses not later than January 25, 2019.  Furthermore, the order provided that the Parties shall conclude Discovery in this case by April 25, 2019.  Despite the order being entered on October 15, 2018, the undersigned did not receive a request to extend the deadline for exchanging witness information until the day of the deadline.  Moreover, this case was initiated by the filing of a Formal Complaint on October 23, 2017 and Respondent propounded its first set of Interrogatories and Request for Production of Documents on January 23, 2018.  On August 30, 2018, an Interim Order was entered compelling Complainants to provide responses by September 14, 2018, and a subsequent order entered on December 5, 2018, requiring Complainants to respond to the Discovery Requests and file a Certificate of Service, evidencing such service by December 27, 2018.  

Under the circumstances, on January 31, 2019, an Interim Order was entered denying the Request for an Extension of Time to the Initial Litigation Schedule filed by Complainants and dated January 23, 2019.  

Complainants forwarded a letter to the undersigned Presiding Officer dated February 6, 2019, once again requesting an extension of time, of at least 120 or 150 days and further provides “could we please have the time and opportunity to submit our expert witnesses and their summary of testimony.”  No other specifics were provided regarding the requests for relief by Complainants.  Complainants essentially raised the same arguments as were stated in their Request for an Extension of Time to the Initial Litigation Schedule filed by Complainants and dated January 23, 2019.  The claims asserted by Complainants were essentially that Complainants began researching and writing a book in April of 2015 regarding the 250th anniversary of the founding of Myerstown, Pennsylvania and that they need approximately two more months to complete the book.  Complainants also indicated that they lost information stored on their computer.  This very request was denied by Interim Order entered on January 31, 2019.

On February 15, 2019, an Interim Order was entered denying the Second Request for an Extension of Time to the Initial Litigation Schedule filed by Complainants and dated February 6, 2019.				

Respondent filed a Motion to Dismiss the Formal Complaint in this matter on October 30, 2018.  

On December 17, 2018, the Company received Complainants’ Set I Interrogatories and Requests for Production of Documents (Set I Discovery Requests). 

On December 26, 2018, the Company filed its objections to the Set I Discovery Requests.  On January 22, 2019, the Complainants filed a Motion to Compel related to these objections.  

On February 6, 2019, an Interim Order was entered denying the Company’s Motion to Dismiss, without prejudice.  Also, on February 6, 2019, an Interim Order was entered denying the Complainants’ Motion to Compel.

On February 16, 2019, the Complainants served their Set II Interrogatories and Request for Production of Documents (Set II Discovery Requests).  On March 1, 2019, the Company filed its objections to Interrogatory Number 62 of the Set II Discovery Requests.

On March 9, 2019, the Complainants filed their Motion to Compel related to Interrogatory No. 62.  On March 18, 2019, the Company served its responses to all of the Set II Discovery Requests, with the exception of the one disputed item, Interrogatory No. 62.  That same day, the Company also filed its response to the Complainants’ Motion to Compel.  On April 4, 2019, an Interim Order was entered which denied the Motion to Compel of the Complainants’ regarding Set II Discovery Requests.

On April 4, 2019, the Complainants served their Set III Interrogatories and Request for Production of Documents (Set III Discovery Requests).  On May 7, 2019, the Company served its responses to all of the Set III Discovery Requests.

On May 13, 2019, the Company filed a Status Report and, on or about May 20, 2019, the Complainants submitted a Status Report in accordance pursuant to the Interim Order entered October 15, 2019.

On May 25, 2019, the Complainants served their Set IV Interrogatories and Request for Production of Documents (Set IV Discovery Requests).  On June 6, 2019, the Company filed its objections to Interrogatory Numbers 1, 6-7, 15-17, 26-29, 36-37, 39, 41-42, 44 and 46 of the Set IV Discovery Requests.  On June 17, 2019, the Complainants filed a Motion to Compel all responses related to the Set IV Discovery Requests, with specific arguments related to the objections raised by the Company related to Interrogatory Nos. 1, 6-7, 15-17, 26-29, 36-37, 39, 41-42, 44 and 46.  Complainants averred that objections were due on June 4, 2019 and that Respondent did not send their objections until June 6, 2019, therefore Complainants argue Respondent should be required to answer all of the Set IV Discovery Requests.  Complainant further argued that Respondent had no specific objection to Set IV Interrogatories 2-5, 8-14, 18‑25, 30-35, 28, 40, 43, 45 or 47 and that Respondent therefore should be compelled to answer those questions.  

On June 25, 2019, Respondent filed its Response Of Metropolitan Edison Company To The Complainants” Motion To Compel Responses To Interrogatories And Document Requests.  

Respondent averred that on June 17, 2019, the Company served its responses to all of the Set IV Discovery Requests, with the exception of the items objected to on June 6, 2019, being Interrogatory Nos. 1, 6-7, 15-17, 26-29, 36-37, 39, 41-42, 44 and 46.  

Respondent averred that the Set IV Discovery Requests were issued on May 25, 2019, via certified mail.  The Commission’s regulations at Section 5.342 require that objections be served within ten days of service, and responses served within twenty days of service.  Respondent argued this would ordinarily require the Company to object by June 4 and respond by June 14.  However, the Commission’s regulations at Section 1.56(b) also provide that where service is effectuated via first class mail (which includes certified mail), the computation of time will allow for the addition of three days to all timelines to account for the postal service delay, typically referred to as the “Mailbox Rule”.  Therefore, Respondent argues the Company’s objections were not due until June 7, and responses due June 17.

Given these deadlines, Respondent argues the Motion to Compel, as it relates to those portions of the Set IV Discovery Requests that the Company did not object to and which the Complainants seek to compel, was premature.  Respondent argues the responses were not due from the Company until June 17, 2019 and Respondent averred that the Company did respond to all questions which were objected to, and therefore the Motion should be dismissed as moot as to those questions.  

Respondent argued that the Company has the legal right to raise its objections, where appropriate, as outlined under Section 5.342 of the Commission’s regulations and averred that the very same objections to nearly identical questions were upheld when raised in numerous other proceedings.[footnoteRef:2]  Furthermore, the Company asserts its objections were not late.  To the contrary, Respondent asserted its objections were served a day early.   [2:  See, e.g., Eugene J. Bazan v. West Penn Power Company; Docket No. C-2017-2640338, Conchita M. Braun v. Metropolitan Edison Company; Docket No. C-2018-3003001, and Lynn Force v. West Penn Power Company; Docket No. C-2017-2634987,  ] 


Respondent asserted that Interrogatory Nos. 1, 6-7, 15-17, 26-29, 36-37, 39, 41-42, 44 and 46 of the Discovery Requests are improper and objectionable to the extent that they seek information or documents that are irrelevant and not reasonably calculated to lead to the discovery of admissible evidence and fall outside the scope of this proceeding.  

Related to the Discovery Requests to which the Company raised specific objections that the Motion seeks to compel, Respondent asserted those Discovery Requests seek the following:

1. Re Surge Assist Protection Plan
(a)	When did Met-Ed and/or First Energy decide to offer the Surge Assist Protection Plan to customers?

(b)	What was the reasoning for offering Surge Assist to customers?

(c)	What need is this filling for customers?

(d)	Please submit copies of all correspondence, memos, emails, and other documentation showing the decision-making process including the determination process of the needs and/or thought processes, meeting notes, notes from phone calls, both pro and con, for offering or not offering this product.

(e)	What is the fee structure for this coverage?

(f)	Does Met-Ed's/First Energy's Surge Assist Protection Plan cover fire?

(g)	Does Met-Ed's/First Energy's Surge Assist Protection Plan cover lightning?
(h)	Please send a copy of Met-Ed's/First Energy's Surge Assist Protection Plan contract.

(i)	Must a power surge be noted on Met-Ed's system?

(j)       How will the customer need to prove that a power surge has occurred in order for it to be covered by the Surge Assist Protection Plan?

(k)     What is the likelihood that damage from a power surge will be covered by this insurance?

6.	When provisions are provided in Code or in Regulation, does Met‑Ed believe that it all must be repeated again to apply to additional provisions of law?

7.	When provisions are provided in Code or in Regulation, does Met‑Ed believe that it must be specifically excluded in order to not apply to additional provisions of law?

15.	Including the PUC, has Met-Ed been cited by anyone -- i.e., organizations, agencies, professional organizations, or any other entity of any kind - with any safety violations of any kind in the past 10 years?  If so, what were those violations?

16.	In all of your evaluations through the National Cyber Security Division of the Department of Homeland Security, were any of Met-Ed's electrical systems deficient in any areas of cybersecurity?

17.	Regarding charges for the cost of implementation of the smart meters:
(a)	What was the total cost of smart meters only throughout Met-Ed's system or the projected total when completed?

(b)	What was the total installation cost throughout Met-Ed's system or the projected total when completed?
(c)	How many total meters are represented in Met-Ed's system?

(d)	When did Met-Ed begin charging customers for smart meters?

(e)	Were they charged monthly for the cost of the smart meter?

(f)	How much per month were customers charged?

(g)	For how many months were they charged?

(h)	What was the total cost recouped by Met-Ed in the smart meter surcharge?

(i)	Did this surcharge include the cost of the meter?

(j) 	Did this surcharge include the cost of the installation of the smart meter?

(k) 	Did Met-Ed receive any federal funds for the implementation of the smart meter program?

(l) 	When was that funding applied for? 

(m)	When was the funding received?

(n)	How much federal funding was received?

(o)	What will be the projected net profit to Met-Ed (grants, customer surcharges, etc.) for the implementation of the smart meter program over the period of years applicable for receiving fees from customers and purchasing and installing smart meters?

26. 	What are the mandatory cybersecurity standards that Met-Ed must comply with for the North American Electric Reliability Corporation?  Please submit documentation.

27.	What is the plan for Met-Ed to certify its compliance with the North American Electric Reliability Corporation mandatory cybersecurity standards?  Please submit documentation.

28.	When will Met-Ed be in full compliance with NAERC’s mandatory cybersecurity standards?  Please submit documentation.

29.	Regarding cybersecurity, does Met-Ed upgrade only new equipment installed or does Met­ Ed upgrade all equipment in its system?  Please submit documentation.

36.	What is the present most serious deficiency in Met-Ed’s cybersecurity system that would affect customers?

37.	What is the cybersecurity criteria for Met-Ed’s vendors and device selection?  Please submit documentation.

39.	What is the budget for compliance with cybersecurity for Met-Ed?

41.	In cybersecurity, what aspects are done by Met-Ed employees versus what aspects of cybersecurity are done by outsourced contractors?

42.	Of those employees who have left Met-Ed, how many with clearances to deal with cybersecurity or other sensitive issues have been accidentally not removed from access immediately after leaving or have experienced any delay of removing them from access?

44.	How often in the past 60 months has there been a cybersecurity breach anywhere in Met­ Ed’s system?  Were the affected customers notified?

46.	Please describe Met-Ed’s breach response plan for theft or other attack of an account or other information.  Please submit documentation, emails, and other printed information about this plan.

Met-Ed specifically objected to No. 1 of the Discovery Requests on the basis that it is overly broad, irrelevant, outside the scope of this proceeding, and not reasonably calculated to lead to the discovery of admissible evidence.  Respondent argued that information related the Company’s Surge Assist Protection Plan, is wholly irrelevant to the issues raised within the Formal Complaint and is therefore not discoverable.

Met-Ed specifically objected to Nos. 6 and 7 of the Discovery Requests on the basis that they are overly broad, irrelevant, outside the scope of this proceeding, and not reasonably calculated to lead to the discovery of admissible evidence.  Respondent asserted that the Discovery Requests call for a legal conclusion concerning the interpretation of the Public Utility Code and the Pennsylvania Public Utility Commission regulations, thus implicating the Company’s attorney-client and/or work product privileges.  Respondent asserted it is improper for a Company witness to sponsor such responses which require a legal conclusion and that it is improper for the Company’s attorneys to sponsor such discovery as they are not witnesses in this proceeding.  Furthermore, Respondent asserted the Public Utility Code and the Commission regulations are public documents that speak for themselves.  

Respondent specifically objected to No. 15 of the Discovery Requests on the basis that it is overly broad, irrelevant, outside the scope of this proceeding, and not reasonably calculated to lead to the discovery of admissible evidence.  Respondent argued that information related to safety violations within the past ten years is wholly irrelevant to the issues raised within the Formal Complaint and is therefore not discoverable.  

Respondent also objected to Nos. 16, 26, 27, 28, 29, 36, 37, 39, 41, 42, 44 and 46 of the Discovery Requests on the basis that they are overly broad, irrelevant, outside the scope of this proceeding, and not reasonably calculated to lead to the discovery of admissible evidence.  Respondent argued that information related to whether any of Metropolitan Edison Company’s electrical systems were found deficient in any areas of cybersecurity through the National Cyber Security Division of the Department of Homeland Security is wholly irrelevant to the issues raised within the Formal Complaint and is therefore not discoverable.  Furthermore, Respondent argued the Pennsylvania Public Utility Commission has already reviewed and approved Met‑Ed’s Smart Meter Customer Privacy Policy on May 1, 2015 at Docket No. M‑2013‑2341990, which describes how it will protect Sensitive Customer Information related to the use of smart meters.

Respondent specifically objected to No. 17 of the Discovery Requests on the basis that it is overly broad, irrelevant, outside the scope of this proceeding, and not reasonably calculated to lead to the discovery of admissible evidence.  Respondent asserted that the cost of implementing smart meters is not relevant to the issues in this proceeding, including the legal mandate imposed on to implement smart meters in accordance with Act 129, Metropolitan Edison Company’s Pennsylvania Public Utility Commission-approved smart meter implementation plan and retail electric tariff.

Based upon the aforesaid, Respondent asserted that the Complainants’ Motion to Compel should be denied.

On July 8, 2019, Complainants filed their Response to Met-Ed’s Objections to Complainants’ Motion To Compel To Answer Complainants’ Interrogatories and Request for Production of Documents (Set IV).  Complainants essentially argued that Respondent’s objections are not legally valid, and that Respondent should be compelled to answer the interrogatories to which objections were raised.  Complainant also averred that Respondent did respond to questions 2-5, 8-14, 18-25, 30-35, 28, 40, 43, 45 and 47.  Complainants asserted that Respondent should be compelled to answer all questions, even those specifically objected to.

Based upon the arguments of the Parties and the documents filed with regard to the Motion to Compel filed by Complainants, I am constrained to agree with the arguments of Respondent in this matter and therefore, Complainants’ Motion to Compel will be denied.  






THEREFORE,

[bookmark: _GoBack]IT IS ORDERED: 

1. That for all of the reasons set forth above, the Complainants Motion to Compel all responses related to the Set IV Discovery Requests filed on June 17, 2019, is denied.


[bookmark: _Hlk10727748]Date:  December 6, 2019							/s/			
								Jeffrey A. Watson
								Administrative Law Judge
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