BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Eugene Bazan						:
							:
	v.						:		C-2017-2640338
							:
West Penn Power Company				:
						


INTERIM ORDER
DENYING MOTION TO REOPEN DISCOVERY 

A prehearing conference was held on June 26, 2019.  Eugene Bazan participated at the conference.  Lauren Lepkoski, Esquire appeared for the Respondent.  At the prehearing conference, Complainant indicated that corrected written testimony of his spouse, Tania Slawecki, had not yet been provided to Respondent.  The Parties agreed to the submission of written testimony and Complainant stated that all of his written direct testimony, for his fact and expert witnesses, along with copies of all exhibits or documents those witnesses intend to offer, authenticate, sponsor, or rely upon, were provided to Respondent.

Under the circumstances, on June 28, 2019, an Interim Order was entered requiring that Complainant, on or before July 22, 2019, serve upon Respondent the corrected written direct testimony of Tonia Slawecki, with a properly executed verification and copies of all exhibits which the witness intends to proffer, authenticate, sponsor, or rely upon, consistent with Commission practice and the Commission’s rules and regulations; that Respondent conclude discovery on or before September 9, 2019; that on or before July 22, 2019, Complainant, to the extent not yet completed, submit written direct testimony of Complainant and Complainant’s witnesses, with properly executed verifications, with copies of all exhibits, and documents which the witnesses intend to proffer, sponsor, authenticate, or rely upon, consistent with Commission practice and the Commission’s rules and regulations; that Respondent submit written rebuttal testimony of Respondent’s witnesses, with properly executed verifications, and with copies of all exhibits, and documents which the witnesses intend to proffer, sponsor, authenticate, or rely upon, consistent with Commission practice and the Commission rules and regulations on or before October 14, 2019; and requiring that the Parties, on or before October 14, 2019, file a Status Report and serve the opposing Party and the undersigned Presiding Officer.  For planning purposes, the Parties were advised that it was anticipated that the hearing would be scheduled in November of 2019 and will be held on two consecutive days.  The Parties were directed to contact all of their respective witnesses and identify all dates in which the witnesses would be available to provide testimony in this proceeding.  The Parties were directed to exchange the respective dates in which all of their witnesses would be available and attempt to agree upon at least three consecutive dates for the scheduling of the evidentiary hearing in November and include the agreed-upon or proposed hearing dates in their Status Report.

On or about October 1, 2019, Complainant filed a Request For Discovery On West Penn Power’s Written Rebuttal Testimony.  In the pleading, Complainant stated “In your Prehearing Order Establishing Litigation Schedule dated June 28, 2019, you established various dates for completion of tasks, including 4. September 9 for Respondent to complete discovery and 6. October 14 for Respondent to submit written rebuttal testimony of its witnesses with copies of all exhibits and documents which the witnesses intend to use.”  Complainant continued “We wish the opportunity to open discovery on these testimonies, exhibits and documents as soon as we receive these, are notifying you of our intent to do so, and request you to authorize this if it is necessary.”  “We wish for an amount of time for our discovery comparable to that which you afforded West Penn Power.”  The pleading included a Certificate of Service that indicated that a copy was provided to the Commission Secretary and provided the address to which the copy was sent.  Respondent’s counsel and her address was not similarly included on the Certificate of Service, however in the introductory paragraph Complainant stated, “I have also copied Attorney Tori Giesler of West Penn Power this same date.”  The pleading was returned to Complainant along with a letter dated October 7, 2019, requesting that if Complainant wished to resubmit the pleading, he was required to verify that a copy was also provided to counsel for Respondent.  

Complainant filed a Status Report dated October 12, 2019, stating, in part, that Complainant requested the opportunity to open discovery on Respondent’s written rebuttal testimony of its witnesses including associated exhibits and documents which the witnesses intend to use, “as soon as we receive these.”  Complainant further stated that he was awaiting Respondent’s “submittal of their Written Rebuttal Testimony and associated exhibits and documents.”  Complainant also requested that the hearing in this matter be set after January 1, 2020.   
 
On October 15, 2019, Respondent filed a Certificate of Service indicating that it served its written rebuttal testimony on that date.  No request to open discovery was made by Complainant subsequent to the service of the written rebuttal testimony by Respondent upon Complainant.  
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Under the circumstances, and as discovery previously closed in this matter, Complainant’s Request For Discovery On West Penn Power’s Written Rebuttal Testimony filed on October 1, 2019 is moot and will be denied.

Based upon all of the circumstances, the following order will be entered.

THEREFORE,

IT IS ORDERED:

1. That the Complainant’s Request For Discovery On West Penn Power’s Written Rebuttal Testimony filed on October 1, 2019, is denied.

2. That the Parties shall comply in all respects with the Interim Order entered on December 5, 2019.


Date:  December 9, 2019							/s/			
								Jeffrey A. Watson
								Administrative Law Judge
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