BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



National Railroad Passenger Corporation		:
							:
	v.						:		C-2019-3010398
							:	
PPL Electric Utilities Corporation			:	



ORDER 
GRANTING IN PART AND DENYING IN PART 
PPL ELECTRIC UTILITIES CORPORATION’S
MOTION TO COMPEL REGARDING INTERROGATORIES II-2 THRU II-8


Introduction

On May 30, 2019, the National Railroad Passenger Corporation (Amtrak) filed with the Pennsylvania Public Utility Commission (Commission) a formal complaint against PPL Electric Utility Corporation (PPL or the company), docket number C-2019-3010398.  In its complaint, Amtrak provided an extensive statement of facts and six legal arguments.  Amtrak averred that 1) all PPL related transmission charges to Amtrak are unjust and unreasonable because PPL does not provide transmission service to Amtrak consistent with the manner in which Amtrak is being billed, 2) PPL violates Commission-jurisdictional tariffs by subjecting Amtrak to transmission charges at Conestoga when no basis exists for such charges, 3) PPL’s method of assessing transmission charges against Amtrak is unduly discriminatory in violation of the Public Utility Code, 4) the Commission has authority to provide relief to Amtrak, 5) Amtrak has a right to its own data, and 6) PPL must credit or refund unjust and unreasonable transmission charges to Amtrak that are inconsistent with tariff provisions.  Amtrak attached to its complaint substantial exhibits in support of its position.

In response to Amtrak’s complaint, PPL filed an answer and new matter on June 27, 2019.  In its answer, PPL admitted or denied the various averments Amtrak made in its complaint.  In particular, PPL admitted that it provides information that permits electric generation suppliers (EGSs) to serve retail customers and receive necessary transmission services pursuant to its Commission-approved tariff.  PPL denied many of Amtrak’s other averments regarding how it receives its electric service from Constellation New Energy, Inc. (CNE), an EGS, noting that it lacks sufficient information to admit or deny the averments.  In its new matter, which was accompanied by a notice to plead, PPL averred that Amtrak did not pay PPL for retail transmission service during the period relevant to the complaint but that Amtrak received retail transmission service from, and paid, CNE.  PPL also argued that Amtrak’s request for relief in the form of a refund is in fact a claim for damages which the Commission does not have authority to award.  PPL concluded that Amtrak’s complaint should be denied.

Also on June 27, 2019, PPL filed five preliminary objections in response to Amtrak’s complaint.  On July 8, 2019, Amtrak filed an answer to PPL’s preliminary objections.  PPL’s preliminary objections were denied via order dated August 14, 2019.

On July 15, 2019, a hearing notice was issued establishing an in-person hearing for this matter for Thursday, August 29, 2019 at 10:00 in hearing room 4 of the Commonwealth Keystone Building in Harrisburg and assigning me as the presiding officer.  Upon request of the parties, the in-person hearing was changed to an initial prehearing conference by hearing type change notice dated July 18, 2019.  A prehearing conference order was issued on July 19, 2019 setting forth various rules that will govern the prehearing conference.

On August 7, 2019, PPL filed a motion to compel answers to interrogatories and requests for production of documents regarding its Set I interrogatories 5, 6 and 7.  On August 12, 2019, Amtrak filed an answer to PPL’s motion to compel.  PPL’s motion to compel was granted in part and denied in part by order dated August 22, 2019 (August 22, 2019 Order).

On August 29, 2019, the prehearing conference was held as scheduled.  Various procedural matters were discussed during the prehearing conference.  In particular, the parties agreed that a further prehearing conference should be held in November 2019 to allow time for a related matter to be resolved by the Federal Energy Regulatory Commission (FERC).  A scheduling order was issued on August 29, 2019 memorializing the various matters agreed upon during the prehearing conference.

On October 10, 2019, a hearing notice was issued scheduling a further prehearing conference for this matter for Monday, November 25, 2019 at 10:00 a.m. in hearing room 2 of the Commonwealth Keystone Building in Harrisburg.

Also on October 10, 2019, Amtrak filed a motion to compel seeking an order directing PPL to provide full and complete answers to Amtrak interrogatory I-9.  On October 15, 2019, PPL filed an answer to Amtrak’s motion to compel.  On October 22, 2019, Amtrak filed a motion for leave to file a limited reply to the answer of PPL Electric Utilities Corporation to Amtrak’s motion to compel.  By email on October 28, 2019, PPL indicated that it did not intend to file an answer to Amtrak’s motion for leave to file a reply to PPL’s answer to the motion to compel.  Amtrak’s motion for leave to file a limited reply was granted and its motion to compel answers to interrogatory I- 9 was granted in part and denied in part by order dated November 1, 2019 (November 1, 2019 Order).

By email on November 21, 2019, the parties indicated that FERC had not yet issued an order on the proceeding pending before it.  As a result, the parties jointly requested that the further prehearing conference scheduled for November 25, 2019 be postponed for approximately two months to allow additional time for FERC to issue an order in the proceeding pending before it.  That request was granted and the November 25, 2019 further prehearing was cancelled via order dated November 21, 2019 and rescheduled to January 27, 2020 via further prehearing conference notice dated November 22, 2019.

On November 25, 2019, PPL filed a motion seeking to compel answers to interrogatories and requests for production of documents propounded by PPL Set II, questions 2-8.[footnoteRef:1]  In its motion, which was accompanied by a notice to plead, PPL argued that the information sought in these interrogatories is relevant and not burdensome for Amtrak to produce. [1:  	Some references to the interrogatories at issue in PPL’s motion inadvertently state that they are from Set I but they are from Set II.] 


On December 2, 2019, Amtrak filed an answer to PPL’s motion to compel.  In its answer, and as discussed further below, Amtrak argued that PPL’s motion should be denied because its answers were appropriately limited to the “Refund Period” or because the interrogatory calls for a legal conclusion.

Legal Standard

As noted in prior orders disposing of motions to compel in this proceeding, the Commission’s regulations allow parties the opportunity to conduct discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party.  52 Pa.Code § 5.321(c).  It is not grounds for objection that the information sought will be inadmissible at hearing if the information sought appears to be reasonably calculated to lead to the discovery of admissible evidence.  Id.  Discovery is not permitted, however, if it is sought in bad faith; would cause unreasonable annoyance, embarrassment, oppression, burden or expense; relates to a matter which is privileged; or would require the making of an unreasonable investigation by the deponent, a party or witness.  52 Pa.Code § 5.361(a); see also, City of Pittsburgh v. Pa.P.U.C., 526 A.2d 1243 (Pa.Cmwlth 1987), alloc. denied, 538 A.2d 880 (Pa. 1988).

Information is relevant if it tends to establish a material fact, tends to make a fact at issue more or less probable or supports a reasonable inference or presumption regarding a material fact.  See, Petition of the Borough of Cornwall for a Declaratory Order that the Provision of Water Service to Isolated Customers Adjoining its Boundaries Does Not Constitute Provision of Public Utility Service Under § 102, Docket Number P-2015-2476211 (Order dated September 11, 2015) at 9-10, citing, Smith v. Morrison, 47 A.3d 1311 (Pa.Super 2012), alloc. denied, 57 A.3d 71 (Pa. 2012).  Relevancy in discovery is broader than the standard used for admission of evidence at a hearing.  Id. at 10, citing, Com. v. TAP Pharmaceutical Products, Inc., 904 A.2d 986 (Pa.Cmwlth 2006).  The party objecting to discovery has the burden to establish that the requested information is not relevant or discoverable with any doubts regarding relevancy being resolved in favor of discovery.  Id.

In its motion, PPL grouped the seven interrogatories at issue into three groups.  The first and second groups, however, both pertain to the same discovery issue raised in Amtrak’s objection – the relevant time period – and will be addressed together in this order.  The third group, regarding one interrogatory, pertains to separate discovery issues and will be addressed separately in this order. 

Interrogatories II-2 thru II-7

		In these interrogatories, PPL asked Amtrak the following:

II-2:  Provide all correspondence between Amtrak and CNE since 2013 regarding the designation of Safe Harbor as a PJM network resource.

II-3:  Provide all correspondence between Amtrak and Safe Harbor, including its agents, since 2013 regarding the designation of Safe Harbor as a PJM network resource.

II-4:  Provide all correspondence between Amtrak and Safe Harbor, including its agents, since 2013 regarding designation of or potential designation of Safe Harbor as behind the meter generation.

II-5:  Provide all correspondence between Amtrak and CNE since 2013 regarding designation of or potential designation of Safe Harbor as behind the meter generation.

II-6:  Provide all documents in Amtrak’s possession since 2013 regarding designation of Safe Harbor as a PJM network resource.

II-7:  Provide all documents in Amtrak’s possession since 2013 regarding designation of or potential designation of Safe Harbor as behind the meter generation.

		In its objections, which were attached to PPL’s motion to compel, Amtrak objected to these interrogatories to the extent that they seek documents or information predating what Amtrak referred to as the Refund Period beginning May 30, 2015.  Amtrak referenced the August 22, 2019 Order addressing a prior motion to compel filed by PPL in this proceeding that rejected PPL’s request for documents dating back five years.  Amtrak agreed to provide responses limited to the four-year Refund Period.

		In its motion to compel, PPL argued that Amtrak’s objections should be denied and Amtrak should be compelled to provide an answer to these interrogatories because Amtrak’s justification that the August 22, 2019 Order limiting the time period in question to a four-year response period did not mention that the November 1, 2019 Order limited the time period in question to ten years.  PPL added that the November 1, 2019 Order stated that the permissible time period for each interrogatory will be considered in light of the information requested.  PPL then provided argument why the information sought in interrogatories II-2 thru II-7 is relevant.

		In its answer to the motion to compel, Amtrak argued that its objections should be sustained because documents deemed relevant in this proceeding have generally been within the four-year Refund Period, as established in the August 22, 2019 Order resolving the first discovery dispute in this case.  Amtrak argued that the longer timeframe established in the November 1, 2019 Order resolving the second discovery dispute pertained only to information requested in the interrogatory at issue in that order.  Amtrak argued that PPL has not provided any reason why a longer timeframe is appropriate for interrogatories II-2 thru II-7.  Amtrak also indicated that it is unclear if “since 2013” is inclusive or exclusive of 2013 (i.e., whether “since 2013” starts January 1, 2013 or January 1, 2014).  

		PPL’s motion to compel interrogatories II-2 thru II-7 will be granted.  PPL is correct that the permissible time period for each interrogatory will be considered in light of the information requested.  Amtrak described the 10-year response period established in the November 1, 2019 Order, as an exception to the relevant response period but this argument is not correct.  The interrogatory at issue in the November 1, 2019 Order sought information pertaining to the methodology PPL uses to calculate transmission obligations.  This information likely existed earlier than the May 30, 2015 period that was established in the August 22, 2019 Order and therefore it was reasonable to direct PPL to provide answers to the interrogatories for the longer time period.  Likewise, answers to interrogatories II-2 thru II-7 should also not be limited to May 30, 2015 since the information sought in these interrogatories likely existed prior to that period.  Such information is reasonably calculated to lead to the discovery of admissible evidence and is not sought in bad faith or otherwise objectionable.  PPL is entitled to receipt of those answers in discovery.

Furthermore, it is reasonable that Amtrak be required to provide answers since 2013 as is requested in the interrogatories.  This is particularly true because, in its answer, Amtrak questioned the meaning of “since” as used in interrogatories II-2 thru II-7 when determining the relevant time period.  A definition of “since” is “between a past time or event and the present.”  See, www.dictionary.com/browse/since#.  Therefore, Amtrak will be required to provide answers to interrogatories II-2 thru II-7 beginning with January 1, 2014 because “since 2013” does not include 2013.  Providing answers from January 1, 2014 to May 30, 2015 is an additional 17 months of answers beyond which Amtrak is willing to provide answers for.

Amtrak did not question the relevancy of these interrogatories or raise any other objections to them.  Amtrak only objected to the time period the answers must cover.  As such, PPL’s motion to compel will be granted and Amtrak’s objections denied and Amtrak will be directed to provide additional answers to interrogatories II-2 thru II-7 from January 1, 2014.

Interrogatory II-8

		In interrogatory II-8, PPL asked Amtrak the following:

II-8:  Does Amtrak agree that if Safe Harbor were designated as behind the meter generation, Safe Harbor would not be entitled to the capacity benefits of the PJM network?  If so, fully explain.

		In its objection, which was attached to PPL’s motion to compel, Amtrak objected to this interrogatory on the basis that it seeks a legal opinion or legal conclusion because it requires an interpretation of PJM’s rules and decisions.  Amtrak added that interrogatory II-8 constitutes an unreasonable burden by requiring legal research to be conducted and an unreasonable investigation.  Amtrak added that interrogatory II-8 is overly broad, not relevant and not likely to lead to the discovery of admissible evidence.  Amtrak also objected to the extent that any communications between Amtrak and Safe Harbor are part of ongoing negotiations or subject to settlement privilege.

		In its motion to compel, PPL argued that Amtrak’s objection should be denied and Amtrak should be compelled to provide an answer to this interrogatory because interrogatory II-8 does not call for a legal opinion or analysis but seeks Amtrak’s position as to whether Safe Harbor would be entitled to the capacity benefits of the PJM network if it were designated as behind the meter generation.  PPL argued that Amtrak can provide its position without providing a legal interpretation of PJM rules or FERC rules and decisions.  PPL also argued that Amtrak’s objections regarding relevancy, over broad and unreasonably burdensome should also be rejected.

		In its answer to the motion to compel, Amtrak argued that its objection should be sustained because PPL’s argument that it seeks Amtrak’s “position” not Amtrak’s “legal opinion” amounts to a distinction without a difference.  Amtrak added that the answer to interrogatory II-8 is invariably tied to the interpretations of tariffs and FERC rulings and that Amtrak cannot hold a “position” on this issue without conducting legal analysis.  Amtrak also argued that PPL has mischaracterized its position on the subject of interrogatory II-8 and that PPL conflates the distinct concepts of capacity and transmission in its arguments.

PPL’s motion to compel interrogatory II-8 will be denied.  Amtrak is correct that interrogatory II-8 calls for a legal opinion or analysis.  The answer would not establish a material fact, make a fact at issue more or less or probable or support a reasonable inference or presumption regarding a material fact and, therefore, the interrogatory is not reasonably calculated to lead to the discovery of admissible evidence.  In order to determine whether Safe Harbor would be entitled to capacity benefits under a particular designation by PJM is invariably tied to legal interpretations of PJM tariffs and rulings and guidance from FERC.  Any “position” that Amtrak would have on such a determination would require a legal interpretation that could be obtained in other ways outside of the discovery process.  As such, interrogatory II-8 is not appropriate discovery. 

Furthermore, since interrogatory II-8 is not appropriate discovery and Amtrak’s initial objection will be sustained, Amtrak’s objections that interrogatory II-8 is overly broad, not relevant, not likely to lead to the discovery of admissible evidence and subject to settlement privilege will not be addressed because they are moot.

		As such, PPL’s motion to compel will be denied and Amtrak’s objections sustained with regard to interrogatory II-8.

ORDER

THEREFORE,

IT IS ORDERED:

That the motion to compel filed by PPL Electric Utilities Corporation against National Railroad Passenger Corporation at docket number C-2019-3010398 and dated November 25, 2019 is granted in part and denied in part consistent with the above discussion.

That the motion to compel filed by PPL Electric Utilities Corporation is granted and objections denied with regard to interrogatories II-2 thru II-7 and National Railroad Passenger Corporation is directed to provide answers to those interrogatories beginning from January 1, 2014.

That the motion to compel filed by PPL Electric Utilities Corporation is denied and objections sustained with regard to interrogatory II-8.


Date:	December 11, 2019				/s/			
		Joel H. Cheskis
		Deputy Chief Administrative Law Judge
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