[bookmark: _Hlk512501947]BEFORE THE
	PENNSYLVANIA PUBLIC UTILITY COMMISSION	



David M. Maloney					:													:
	v.						:		C-2019-3007460									:		
Metropolitan Edison Company	 		:	



[bookmark: _Hlk535993358][bookmark: _Hlk8721894]INTERIM ORDER
[bookmark: _Hlk27130454]PROVIDING FINAL EXTENSION OF TIME TO PERMIT COMPLAINANT TO PROVIDE FULL AND COMPLETE RESPONSES TO RESPONDENT’S DISCOVERY REQUESTS, EXCHANGE WITNESS INFORMATION, FILE STATUS REPORT AND RESPOND TO MOTION TO DISMISS

David Maloney (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison Company (Respondent) on January 24, 2019.  

On February 13, 2019, Respondent filed an Answer and New Matter to the Complaint, essentially denying the material allegations set forth in the Complaint.  

On March 20, 2019, a motion judge assignment was issued in this proceeding, assigning this proceeding to the undersigned Presiding Officer to rule on issues arising during the preliminary phase of this proceeding.  

On May 1, 2019, I issued an Interim Order denying the Preliminary Objections. 

On June 24, 2019, Respondent served interrogatories and document requests (Discovery Requests) upon Complainant.  Complainant has not filed a Certificate of Service evidencing service of his responses to Discovery Requests. 

On July 23, 2019, the Company filed a Motion to Compel Responses to the Discovery Requests.

On July 26, 2019, I issued an Interim Order establishing an initial litigation schedule.  I ordered the Parties to, inter alia, provide the names, addresses, and written summaries of the expected testimony for each witness (witness information) to the other Party by October 25, 2019, to conclude discovery by December 6, 2019, and to submit Status Reports by January 10, 2020.

On July 31, 2019, an Interim Order was entered granting the Company’s Motion to Compel and ordered Complainant to serve upon counsel for the Company, full and complete responses to all of the Discovery Requests not later than August 30, 2019.

On September 10, 2019, Respondent filed a Motion to Dismiss Complaint of David M. Maloney for Failure to Comply with Orders (Motion to Dismiss), averring, inter alia, Complainant failed to provide his witness information to Respondent in violation of the July 26, 2019 Interim Order; and failed to provide timely objections or responses to Respondent’s Discovery Requests in violation of the July 31, 2019, Interim Order.  Respondent argued the Complaints should be dismissed in their entirety, because Complainant’s failure to provide any response to its Discovery Requests and provide witness information demonstrates Complainant’s lack of cooperation and willingness to participate in the proceeding as required by the Commission’s regulations.  Respondent further averred that the Company is entitled to the requested information to enable it to fully investigate and defend against the Complainant’s allegations.  The Motion to Dismiss contained a Notice to Plead, requiring Complainant to file a response within five days of service.  Complainant did not file a response to the Motion to Dismiss. 

On September 19, 2019, the undersigned Presiding Officer received a packet of information that appeared to be Complainants discovery responses.  The packet of information did not contain a cover letter and began with a page numbered 8.  The top line of the first page marked as page 8 provides “To Attorneys Geisler and Leprosky via email:” and identifies the document as “ANSWERS TO MET-ED INTERROGATORY SET 1:”  Both of the attorneys names were misspelled by Complainant and there was no indication as to where the packet of information was sent to effectuate service upon counsel for Respondent.  The document was not signed nor verified, and no Certificate of Service was filed with the Commission Secretary or provided to the undersigned Presiding Officer.

The packet of information was returned to Complainant by my office by letter dated October 9, 2019.  My letter directed to Complainant and copied to counsel for Respondent provided, in part:

Please refer to the Interim Order entered on July 26, 2019, setting forth a litigation schedule in this case.  The order provides, in part, as follows:

The Parties shall engage in informal discovery whenever and wherever possible in an attempt to resolve any discovery disputes amicably.  52 Pa.Code § 5.322.  If this process fails, the Parties have recourse to the Commission’s procedures for formal discovery, as herein modified.  52 Pa.Code §§ 5.321, et seq.  The Parties must not send the undersigned Presiding Officer any discovery requests, responses or material or cover letters, unless attached to a motion to compel.  All motions to compel must contain a certification of the Party, or from counsel if represented, regarding the informal discovery undertaken and their efforts to resolve their discovery disputes informally.  If a motion to compel fails to contain such certification, the Presiding Officer will contact the Parties and direct them to pursue informal discovery.

           		(Emphasis Added)

My letter dated October 9, 2019, continued:

It is not appropriate for me to receive these discovery responses under the circumstances, and accordingly these documents are being returned to you. 

I understand you are not represented by an attorney in this proceeding; therefore, I would suggest that you carefully read and comply with the Public Utility Code and the Commission’s regulations.

You have the right to obtain legal counsel to represent you in this proceeding is you so choose.  If you wish to obtain counsel, I would suggest that you retain counsel as soon as possible and have counsel enter his or her appearance with the Commission, as required by Commission’s regulations.
My letter dated October 9, 2019, also indicates that a copy of the letter, without the enclosure returned to Complainant, was provided to counsel for Respondent.

On October 22, 2019, an Interim Order was entered in order to provide Complainant with another opportunity to comply with the order granting Respondent’s Motion to Compel entered on July 31, 2019, and the Interim Order requiring the exchange of witness information entered on July 26, 2019.  The Motion to Dismiss filed by Respondent was held in abeyance.  In addition, the order advised Complainant that his failure to provide full and complete responses to the discovery responses and exchange witness information as previously ordered, on or before November 20, 2019, would result in sanctions, up to and including dismissal of the Complaint.  

Complainant was further advised that objections and responses by Complainant such as “n/a” or “unknown” to the Discovery Requests would not be permitted.  Complainant was instructed to serve Respondent with full and complete responses to all of the Discovery Requests.  

Finally, to the extent that Complainant desires to keep certain responses to Respondents Discovery Requests private, Complainant was advised that the Commission’s regulations (52 Pa.Code § 5.423) specifically provide for the protection of “confidential” information in order to ensure that adequate procedural safeguards are put in place to make certain that sensitive information is not improperly disclosed to the public.  In the event that Complainant was desirous of entering into an agreement with regard to a protective order or wishes that a protective order be entered by the undersigned Presiding Officer, Complainant was instructed to immediately contact counsel for Respondent to confer and discuss a possible agreement or protective order to address the disclosure and use of the discovery materials and other sensitive information in this proceeding.  In the event the Parties were unable to reach an agreement, any Party was advised they could request the entry of a protective order consistent with the Commission’s rules and regulations and by filing a written request with the Commission and serving a copy upon the opposing Party and the undersigned Presiding Officer.  Any such discussions to reach an agreement were to be promptly initiated or, if unsuccessful, a request for a protective order was required to be submitted to me for consideration well in advance of the November 20, 2019.  In addition, Complainant was directed to shall serve upon counsel for Respondent, full and complete responses to the interrogatories and requests for production of documents forwarded by Respondent to Complainant, and file and serve a Certificate of Service regarding said service, on or before November 20, 2019.  The deadline for Complainant to file a response to the Motion to Dismiss was extended until November 20, 2019.  In addition, the Parties were directed to submit a Status Report on or before December 2, 2019.

[bookmark: _GoBack]On December 10, 2019, Respondent filed a Status Report in this proceeding.  Respondent stated that the Company has received no responses to its Discovery Requests from Complainant and requested that its Motion to Dismiss be granted.

The record indicates that no Status Report was filed by Complainant and no Certificate of Service was filed evidencing service of responses to Discovery Requests by Complainant by the extended deadline of November 20, 2019. 

Complainant is advised that the failure to comply with the terms of this Interim Order will result in a dismissal of the Formal Complaint filed in this proceeding.  Complainant is further encouraged to carefully read the Interim Order establishing the litigation schedule in this case and the provisions of the Public Utility Code and regulations relevant to this proceeding.

Although a hearing may not be necessary in the event there is not full compliance with this Order, in the event that a hearing will be held in this proceeding, any Party requesting an in-person hearing will be required to request an in-person hearing and the location for the hearing, as set forth in the ordering paragraphs below.

Under the circumstances, the following order will be entered:  
 
THEREFORE,

IT IS ORDERED:
1. In the event that Complainant is desirous of entering into an agreement with regard to a protective order or wishes that a protective order be entered by the undersigned Presiding Officer, Complainant shall immediately contact counsel for Respondent to confer and discuss a possible agreement or protective order to address the disclosure and use of the discovery materials and other sensitive information in this proceeding.  

2. In the event the Parties are unable to reach an agreement for a protective order or agreement, any Party may request the entry of a protective order consistent with the Commission’s rules and regulations and by filing a written request with the Commission and serving a copy upon the opposing Party and the undersigned Presiding Officer.  Any such discussions to reach an agreement must be promptly initiated or, if unsuccessful, a request for a protective order must be submitted to me for consideration well in advance of the January 3, 2020 deadline imposed below.

3. That Complainant shall serve upon Counsel for Respondent, full and complete responses to the interrogatories and requests for production of documents forwarded by Respondent to Complainant, and file and serve a Certificate of Service regarding said service, on or before January 3, 2020.

4. That the deadline for Complainant to file a response to the Motion to Dismiss is extended until January 3, 2020.

5. That each of the Parties shall file with the Commission Secretary, a Status Report on or before January 9, 2020.  The Status Report shall include the extent of compliance with the terms of this order.  In addition, in the event that either Party desires that a hearing, if 






required, be scheduled as an in-person hearing, such party shall include that request in their Status Report as well as the requested location of the in-person hearing in Pittsburgh, Harrisburg or Philadelphia.  Otherwise, a hearing, if required, will be scheduled as a telephone hearing.


Date:  December 13, 2019						/s/				
							Jeffrey A. Watson
						       	Administrative Law Judge
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