BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Barbara McDonald					:
							:
[bookmark: _GoBack]	v.						:		C-2018-3003758
							:
Metropolitan Edison Company     			:
					

							
INTERIM ORDER
CLOSING THE EVIDENTIARY RECORD 

On July 30, 2018, Barbara McDonald (Complainant) filed a formal complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison Company (Respondent or Company). 

On August 21, 2018, Respondent filed an answer and new matter to the Complaint, essentially denying the material allegations set forth in the Complaint.  On August 21, 2018, Respondent also filed preliminary objections to the Complaint.  

		On August 31, 2018, Complainant filed a letter with the Commission dated August 30, 2018, requesting an extension of time to file a response to the preliminary objections, answer and new matter filed by Respondent.  

            On September 10, 2018, an interim order was entered granting Complainant’s request for an extension of time to file a response to the preliminary objections, answer and new matter filed by Respondent until September 17, 2018.

		On or about September 13, 2018, the undersigned received a second request from Complainant requesting an extension of time to file a response to the preliminary objections, answer and new matter filed by Respondent.  
		On September 17, 2018, an interim order was entered granting Complainant’s second request for an extension of time to file a response to the preliminary objections, answer and new matter filed by Respondent, to be filed not later than October 1, 2018.

On or about October 1, 2018, Complainant filed an amended formal complaint with the Commission.  Complainant averred that she is sensitive to electromagnetic field  and radio frequency radiation and that she suffers from other medical conditions that would be exacerbated by the installation of a smart meter and that the smart meter would cause unsafe conditions.  Complainant further averred that Respondent’s smart meter “is in violation of 66 Pa.C.S. §§ 1501 and 1502 of the Public Utility Code.”  Complainant also referenced the Americans with Disabilities Act and raised issues including fire hazards and other health and safety issues.  As relief, Complainant requests that she be permitted to keep her old analog meter, that Respondent be compelled to provide safe utility service to Complainant, and that Respondent refrain from termination of Complainant’s service.

 On October 22, 2018, Respondent filed an answer and new matter and preliminary objections to the amended formal complaint.  In its preliminary objections to the amended formal complaint, Respondent avers that the request for relief for an exemption from the installation of a smart meter is not legally recoverable in the cause of action and that Complainant has failed to allege that Respondent violated any Commission statute, regulation, order or tariff provision with regard to the installation of the smart meter.  Respondent further avers it is required by Act 129 to install a smart meter at the service location and that, as a matter of law, the Company is required to install a smart meter at the service location.  Finally, Respondent argues that the formal complaint is legally insufficient because it fails to state a claim upon which the Commission can grant relief, that a hearing is not in the public interest, and that the Complaint does not meet the standards set forth in recent Commission decisions in order to survive preliminary objections.

		On October 30, 2018, the undersigned presiding officer received correspondence from Complainant requesting an extension of time to file a responsive pleading to answer, new matter and preliminary objections filed by Respondent on October 22, 2018.
		On October 31, 2018, an interim order was entered granting Complainant’s request for an extension of time to file a response to the preliminary objections, answer and new matter to the amended formal complaint, to be filed not later than November 12, 2018.

On November 5, 2018, the undersigned presiding officer was notified that a motion judge assignment was issued in this proceeding on October 31, 2018, assigning this proceeding to the undersigned presiding officer to rule on issues arising during the preliminary phase of this proceeding.  

		On November 10, 2018, Complainant filed a reply to the preliminary objections to the amended formal complaint and a reply to the answer and new matter.  

		On December 27, 2018, an interim order was entered denying the preliminary objections filed by Respondent.  


		On February 19, 2019, Complainant submitted a letter indicating she would not be moving forward on her case.  However, she stated that she was reserving her right to take up this action again. 

		On April 17, 2019, Complainant submitted an additional letter indicating her request to withdraw her complaint.  Complainant indicated she “would like to reserve my right, should and if ever in the ‘future’ I decide to take up this issue – at which time I will definitely need an attorney, and that is if I can find one, which has been very, very difficult.” 


            On May 9, 2019, Respondent filed a motion to dismiss the Complaint in this proceeding, with prejudice.  Respondent argued that as a result of the Complainant’s failure to provide any response to the Company’s Discovery Requests, failure to provide notification of any potential witnesses in contradiction to the Interim Order, and her written letters stating that she no longer intends to pursue the amended formal complaint, she has demonstrated her lack of cooperation and willingness to participate in this proceeding as required under the Commission’s regulations.  As a result, Respondent argued the formal complaint in this proceeding should be dismissed in its entirety.  The motion to dismiss was held in abeyance by Interim Order entered on June 5, 2019.


		On May 14, 2019, Complainant filed a letter which, among other things, requested an extension of time to respond to Discovery Requests and also requests to withdraw her complaint because she cannot find an attorney to represent her at this time.

Accordingly, an Interim Order was entered on May 24, 2019, requiring that the parties participate in a prehearing conference on Tuesday, June 4, 2019, at 10:30 a.m.  The Interim Order reminded the parties that a complaint may only be withdrawn upon the entry of an initial decision of the administrative law judge approving the request, which has not occurred.  The parties were further advised that the request of the Complainant to withdraw her Complaint would be addressed at the prehearing conference on June 4, 2019.  The parties were also advised that they were expected to be prepared to fully address the litigation schedule in this matter and to address all concerns identified by Complainant in her correspondence dated February 13, 2019, April 12, 2019, and May 14, 2019, Complainant’s request for an extension and statements about obtaining counsel, and any outstanding issues in this case.  In addition, the Interim Order discussed the withdrawal of a complaint with prejudice, and explained this means, in part, that Complainant will not be able to file another complaint raising the issues in dispute in this case.  

		Complainant and Lauren Lepkoski, Esquire, counsel for Respondent, attended the prehearing conference.  Complainant stated that it was her desire to withdraw her complaint but to refile the complaint if she would obtain legal counsel.  Counsel for Respondent stated that Respondent did not object to the withdrawal of the complaint with prejudice but objected to the withdrawal of the Complaint without prejudice.  Counsel argued that permitting Complainant to withdraw a Complaint that has been the subject of litigation since July 30, 2019 and to permit Complainant to refile the Complaint was not in the public interest and would result in a further expenditure of Company and Commission resources which would unnecessarily be borne by ratepayers.

		Complainant requested a delay in the proceeding for a period of two years in order to obtain legal counsel and indicated that it is difficult to locate an attorney in Pennsylvania.  Under the circumstances, the parties were advised that this proceeding would be stayed until August 30, 2019, to permit Complainant time to secure counsel and have counsel file and serve his or her entry of appearance.

On September 9, 2019, I received correspondence from Complainant dated September 6, 2019, requesting to withdraw her Complaint without prejudice.  Complainant indicated, among other things, that she was not able to obtain legal counsel.  The letter was treated as Complainant’s petition to withdraw Complaint without prejudice.  

On September 9, 2019, an Interim Order was entered permitting Respondent to file a response to the Petition to Withdraw Complaint, without prejudice, by September 20, 2019.  

On September 20, 2019, Respondent filed a letter with the Commission objecting to the Withdrawal of the Complaint, without prejudice, under the circumstances, and renewed its Motion to Dismiss the Formal Complaint filed by Complainant with prejudice.

On October 11, 2019, an interim order was entered extending Complainant’s deadline to file a response to the Motion to Dismiss the Complaint with prejudice, filed by Respondent on May 9, 2019 and the letter from respondent dated September 20, 2019, renewing the Motion to Dismiss with prejudice, until October 30, 2019.

Complainant did not file a response to the averments set forth in the Motion to Dismiss, but filed a letter dated October 30, 2019 stating, “Again, I wish to withdraw my complaint Without Prejudice.” 


	Under the circumstances, this matter is ripe for a ruling on the Motion to Dismiss.
		
THEREFORE,

IT IS ORDERED:

1. That the record in the above-captioned matter filed at  C-2018-3003758 is closed.

2. That an initial decision will be issued in this proceeding filed at C-2018-3003758.


[bookmark: _Hlk10727748]Date:  December 17, 2019							/s/			
								Jeffrey A. Watson
								Administrative Law Judge
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