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OPINION AND ORDER

BY THE COMMISSION:

I.	Matter Before The Commission

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Deputy Chief Administrative Law Judge Joel H. Cheskis and Administrative Law Judge Andrew M. Calvelli (collectively, the ALJs), issued on November 9, 2018, relative to the above captioned proceeding.  Also, before the Commission are the Exceptions and the Replies to Exceptions filed with respect thereto.
Exceptions to the Initial Decision were filed on November 29, 2018 by the Office of Small Business Advocate (OSBA).  On December 10, 2018, Verizon Pennsylvania LLC (Verizon PA, or Company) filed Replies to Exceptions.  For the reasons stated, infra, we shall grant, in part, and deny, in part, the Exceptions of the OSBA and adopt the ALJs’ Initial Decision, as modified, consistent with this Opinion and Order. 

II.	Background

Verizon PA’s 2018 Price Change Opportunity (PCO) Filing was made under the provisions of Act 183 of 2004, P.L. 1398.  This is codified in the Pennsylvania Public Utility Code (Code), 66 Pa. C.S. §§ 3011-3019 (Chapter 30).  Through Chapter 30, the Pennsylvania General Assembly declared it to be the policy of the Commonwealth to, inter alia: “maintain universal telecommunications service at affordable rates while encouraging the accelerated provision of advanced services and deployment of a universally available, state-of-the-art, interactive broadband telecommunications network in rural, suburban and urban areas” (66 Pa. C.S. § 3011(2));.  and “ensure that customers pay only reasonable charges for protected services which shall be available on a nondiscriminatory basis.”  66 Pa. C.S. § 3011(3).  Under Chapter 30, rates for services provided by local exchange telecommunications companies would no longer be established pursuant to traditional rate base, rate of return regulation.  66 Pa. C.S. § 3015.  

Verizon PA’s PCO filing was also made pursuant to the Company’s Alternative Regulation and Network Modernization Plan (Chapter 30 Plan) that this Commission approved at Docket Nos. P‑00930715, P‑00930715F1000 and R-00051228.[footnoteRef:1]  Verizon PA’s Chapter 30 Plan contains a Price Stability Mechanism (PSM), that includes the formula for Verizon PA’s PCO and caps revenue increases resulting from tariff rate changes for noncompetitive services.  Namely, the PCO calculates the allowable change (increase or decrease) in rates for noncompetitive services based on the annual change in the Gross Domestic Product Price Index (GDP‑PI).  As a result of Act 183 of 2004, companies with Chapter 30 Plans are entitled to significantly lower inflation offset values within their respective price cap formulas in exchange for a commitment to accelerated broadband deployment.  Inflation offsets previously ranging from 2% to 2.93% were reduced to either 0% or 0.5%, depending on each company’s Chapter 30 Plan.  In Verizon PA’s case, the inflation offset was reduced from 2.93% to 0.5%.  Accordingly, annual PCO filings have the potential for substantial revenue and rate impacts on end-user consumers.  The PSM also contains special provisions for protected services[footnoteRef:2] and addresses revenue neutral adjustments to the rates of noncompetitive services.  The PSM set forth in Verizon PA’s Chapter 30 Plan is a complete substitution of the rate base, rate-of-return regulation.  Noncompetitive services are defined as regulated services or business activities that have not been determined or declared to be competitive.  Further, the Company’s Chapter 30 Plan acknowledges that nothing in its Plan shall be construed to limit the requirement under 66 Pa. C.S. § 1301 that rates shall be just and reasonable.  See Verizon PA Chapter 30 Plan, Part 1 at 4-12. [1: 		Alternative Regulation Plan of Verizon Pennsylvania Inc., Docket Nos. P‑00930715, P-00930715F1000 and R‑00051228.  Modified in compliance with the Commission’s Opinion and Order entered June 28, 1994, and in compliance with the Commission’s Order entered May 20, 2005, and in compliance with the Commission’s Orders entered March 22, 2007, April 25, 2007, and May 27, 2008.]  [2: 		Section 3012 of the Code, 66 Pa. C. S. § 3012, defines “protected service” as follows:
“Protected service.” The following telecommunications services provided by a local exchange telecommunications company unless the commission has determined the service to be competitive:
(1)	Service provided to residential consumers or business consumers that is necessary to complete a local exchange call.
(2)	Touch-tone service.
(3	 Switched access service.
(4)	Special access service.
(5)	Ordering, installation, restoration and disconnection of these services.

66 Pa. C.S. § 3012 (Definition of “protected service”).] 


Verizon PA made its 2018 PCO Filing using the change in 2016 and 2017 first quarter GDP-PI of 2.02%.  After deducting the inflation offset of 0.5%, this equated to a 2018 PCO of $1,257,000[footnoteRef:3] based on annual noncompetitive revenues of $82,665,000.[footnoteRef:4]  In its 2018 PCO Filing, Verizon PA proposed to increase its annual noncompetitive revenues by $934,700.  Verizon PA proposed to implement its 2018 PCO by increasing rates for the following services: (1) Residential Dial Tone Line (in all Density Cells);[footnoteRef:5] (2) Business Dial Tone Line (in Density Cells 1, 2, and 3); and (3) increasing the Business Late Payment Charge from 1.5% to the greater of 1.5% or $5.00, consistent with the Joint Settlement Petition approved by the Commission in Office of Small Business Advocate v Verizon Pennsylvania Inc., et al., Docket No. R-2015-2510231, et al. (Final Order entered January 19, 2017) (January 2017 Order).  See Verizon 2018 PCO Filing at Executive Summary. [3: 	Part 1.A.9 of Verizon PA’s Chapter 30 Plan allows for a Line-Count True‑up adjustment to reflect the difference between the amount of revenue projected to be collected using historical line counts and the amount of revenue projected to be collected using the actual line counts ascertained on June 30th of the mid-point of the first year of Price Change Opportunity implementation.  However, because Verizon PA did not raise dial tone line rates in its 2017 PCO Filing, its 2018 PCO Filing had no Line-Count True-up adjustment.]  [4: 	Verizon PA averred that the Residential Exchange, Business Exchange and Billing Services revenues included in its 2018 PCO base did not include revenues from any of the wire centers it declared to be competitive in In re Joint Petition of Verizon Pennsylvania LLC and Verizon North LLC for Competitive Classification of All Retail Services in Certain Geographic Areas and for a Waiver of Regulations for Competitive Services, Docket Nos. P-2014-2446303 and P‑2014-2446304 (Order Entered March 4, 2015) (Reclassification Order).]  [5:  	Verizon PA’s Density Cell classifications were originally established several decades ago in order to provide a reasonable basis to set different retail rates for the same services in different locations.  Density Cells 1 and 2 encompass only urban locations.  Density Cell 1 includes all of the Philadelphia and Pittsburgh city exchanges that have a density greater than 9,000 working lines per square mile.  Density Cell 2 includes all of Philadelphia and Pittsburgh city exchanges not included in Density Cell 1.  Density Cell 3 includes areas traditionally classified as suburban, surrounding Philadelphia and Pittsburgh, as well as other wire centers with a density that is greater than 500 working pairs per square mile.  Density Cell 4 is basically rural, including all other exchanges that were not included in Density Cells 1, 2 and 3.  Verizon PA M.B. at 15-16, fn. 24-25.] 


The following table summarizes Verizon PA’s rates prior to its 2018 PCO filing and the rates Verizon PA proposed in its 2018 PCO Filing:
	 
	Old Rate
	New Rate
	Increase
	%Increase

	 
	(monthly)
	(monthly)
	(monthly)
	(monthly)

	RESIDENTIAL
	
	
	
	 

	Dial Tone Line
	
	
	
	 

	           All Cells
	$9.00 
	$9.20 
	$0.20 
	2.22%

	 
	
	
	
	 

	BUSINESS
	
	
	
	 

	Dial Tone Line
	
	
	
	 

	           Cell 1
	$15.45 
	$18.00 
	$2.55 
	16.50%

	           Cell 2
	$17.55 
	$20.00 
	$2.45 
	13.96%

	           Cell 3
	$21.45 
	$22.25 
	$0.80 
	3.73%

	 
	
	
	
	 

	 
	Old Rate
	New Rate
	 

	Late Payment Charge
	1.50%
	Greater of 1.5% or $5
	 


Verizon PA 2018 PCO Filing at Attachment B.

Per our Order at Docket Nos. P-00930715 and P-0001854 entered October 11, 2005,[footnoteRef:6] Verizon PA requested permission to continue in 2018 to use the ongoing negative value of its 2003 PCO to support its payments to the PA Universal Service Fund (PaUSF).  Verizon PA stated that it would use the remaining $322,300 of its 2018 PCO to net against the gap between the remaining ongoing negative value of its 2003 PCO and its calendar year 2017 PaUSF payments.  Verizon PA 2018 PCO Filing at Executive Summary.  Verizon PA provided supporting calculations in Attachment C to its 2018 PCO Filing. [6:  	See Verizon Pennsylvania Inc. 2005 Price Change Opportunity Filing and Verizon North Inc. 2005 Price Change Opportunity Filing, Docket Nos. P-00930715 and P‑00001854 (Order entered October 11, 2005).] 


By order dated December 21, 2017 (December 2017 Order), we permitted Verizon PA’s 2018 PCO Filing to go into effect subject to the adjudication of the OSBA’s Formal Complaint (Complaint) filed in this proceeding.  As discussed below, the OSBA takes issue with Verizon PA’s proposed increases to its business dial tone line rates.  According to the OSBA, these rate increases, when compared to Verizon PA’s proposed increases to its residential dial tone line rates, are unjust, unreasonable, and unduly discriminatory.

III.	History Of The Proceeding

The history of this proceeding that follows is summarized from the Initial Decision of ALJs Cheskis and Calvelli, the majority of which may be found at pages one through five of that decision.

[bookmark: _Hlk24721938]On November 1, 2017, Verizon PA made its 2018 PCO Filing, as required under its Chapter 30 Plan.  Additionally, Verizon PA filed proposed revisions to Tariffs Telephone Pa P.U.C. Nos. 1, 180A, 182, 182A, 185B, and 185C, to become effective January 1, 2018.  

On November 13, 2017, the OSBA filed its Complaint against Verizon PA’s filing.  In its Complaint, the OSBA argued that Verizon PA’s 2018 PCO Filing may be insufficient to justify the proposed rate adjustments and that the proposed rates, rules and conditions of service may be unjust, unreasonable, unduly discriminatory and otherwise contrary to law as they pertain to the Company’s small business customers.  The OSBA further averred that the proposed rate adjustments for Verizon PA’s business customers may violate Sections 1301 and 3015(g) of the Code, 66 Pa. C.S. §§ 1301 and 3015, respectively.  The OSBA requested that the Commission suspend and investigate the 2018 PCO Filing and, at the conclusion of the investigation, reject the proposed new rates and tariff changes proposed in the filing to the extent required to ensure that Verizon PA’s rates are lawful, just, reasonable, and not unduly discriminatory to any class of customer.

[bookmark: _Hlk527549909]On November 27, 2017, Verizon PA filed an Answer to the Complaint (Answer).  In its Answer, Verizon PA admitted that it filed its 2018 PCO on November 1, 2017 seeking an increase in revenue from noncompetitive services.  Verizon PA denied all other averments made by the OSBA, arguing that they were vague and insufficient as to substance, making a response impossible.  Verizon PA asserted that its filings comply with Chapter 30 and its Chapter 30 Plan.  Verizon PA requested that the Complaint be dismissed, and if not dismissed, that the rate changes should be permitted to go into effect, subject to a refund based on the resolution of the issues raised in the Complaint.

On December 21, 2017, the Office of Consumer Advocate (OCA) filed a Notice of Intervention and Public Statement in this proceeding.

Also on December 21, 2017, we entered our December 2017 Order, in which we deemed that, based on the data provided, Verizon PA’s 2018 PCO Filing was in compliance with its Commission-approved Chapter 30 Plan and assigned the Complaint to the Office of Administrative Law Judge (OALJ) for adjudication.  Our December 2017 Order allowed the filing to go into effect as filed and has remained in effect during the pendency of the Complaint, subject to refund.

On January 29, 2018, Verizon PA’s 2018 PCO Filing was consolidated with the Complaint filed by the OSBA.

On July 9, 2018, the Parties advised the ALJs that they had agreed to waive all cross-examination of witnesses and that they agreed to have all pre-served testimony entered into the record via stipulation.[footnoteRef:7] [7: 		In their Initial Decision, the ALJs granted this stipulation and directed the Parties to provide copies of their pre-served testimony to the Commission’s Secretary’s Bureau.  I.D. at 5, 25. ] 


On August 20, 2018, Verizon PA, the OSBA, and the OCA each filed Main Briefs.  

On September 13, 2018, the OCA filed an Errata to its Main Briefs to correct certain minor errors.

On September 20, 2018, Verizon PA, the OCA, and the OSBA each filed Reply Briefs.

On November 9, 2018, we issued the Initial Decision of ALJs Cheskis and Calvelli, wherein the ALJs dismissed the OSBA’s Complaint and permitted Verizon PA’s 2018 PCO filing to remain in effect without modification.

As previously noted, the OSBA filed Exceptions to the Initial Decision on November 29, 2018.  Verizon PA filed Replies to the OSBA’s Exceptions on December 10, 2018.

IV.	Legal Standards

As discussed above, in lieu of rate base, rate of return regulation, Verizon PA is governed both by the Chapter 30 law and by the terms of its Commission-approved Chapter 30 Plan.  Of note, Verizon PA’s Chapter 30 Plan incorporates the limit set forth in Section 3015 of Chapter 30, regarding the average rate adjustment for protected residential local exchange telecommunications services.  This statute provides in part:

(3)	Where annual rate adjustments made under a nonrural telecommunications carrier’s price stability mechanism are calculated using revenues from protected services, an average rate adjustment for protected residential customer local exchange telecommunications service lines shall be determined by dividing the total protected service revenues associated with such lines, as adjusted by the price stability formula, by the number of such lines, and the rate adjustment for any individual line shall not vary from this average rate adjustment by more than 20%.

66 Pa. C.S. § 3015(a)(3) (emphasis added).  Section 3019 of Chapter 30 also provides: “Nothing in this chapter shall be construed to limit the authority of the Commission to ensure that local exchange telecommunications companies do not make or impose unreasonable preferences, discriminations or classifications for protected services and other non-competitive services.”  66 Pa. C.S. § 3019(e).

In addition, Sections 1301 and 1304 of the Code, 66 Pa. C.S. §§ 1301;1304, also apply to any determination regarding the reasonableness of rates for protected and other noncompetitive telecommunications services.  Section 1301 provides, in part, that “every rate made, demanded or received by any public utility, or by any two or more public utilities jointly, shall be just and reasonable, and in conformity with regulations or orders of the Commission.”  66 Pa. C.S. § 1301.  Section 1304 provides, in part, that “no public utility shall, as to rates, make or grant any unreasonable preference or advantage to any person, corporation or municipal corporation, or subject any person, corporation or municipal corporation to any unreasonable prejudice or disadvantage.”  66 Pa. C.S. § 1304.

Furthermore, pursuant to Section 315(a) of the Code, Verizon PA has the burden of proving that the PCO filing and related tariff supplements to increase rates through non-competitive tariffs comply with the Code and Verizon PA’s Chapter 30 Plan.  Section 315(a) provides:  “In any proceeding upon the motion of the commission, involving any proposed or existing rate of any public utility, or in any proceedings upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.”  66 Pa. C.S. § 315(a).  Therefore, Verizon PA has the burden of proof in this proceeding to prove by a preponderance of the evidence that the proposed rates are reasonable

Finally, we note that, on appeal, a decision of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 166 A.2d 96 (Pa. Sup. Ct. 1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

V.	Discussion

A.	Positions Of The Parties

1.	Verizon PA

Verizon PA explained that the rate increases to which the OSBA objects in this proceeding are the proposed increases to Verizon PA’s monthly business dial tone line rates for Density Cells 1, 2, and 3.  Verizon PA stated that it did not propose an increase to the monthly business dial tone line rate in Density Cell 4, which remains at $22.25 and has been in effect for more than two years.[footnoteRef:8]  Rather, Verizon PA asserted that it made only a modest increase of $0.80 per month in Density Cell 3, to bring it equal to the rate of $22.25 in Density Cell 4.  Verizon PA noted that Density Cells 3 and 4 cover suburban and rural areas and have the largest number of customers for noncompetitive business dial tone line service.  Additionally, Verizon PA argued that although its proposed increases for business dial tone line rates were larger, per-line, in Density Cells 1 and 2, the resulting monthly rates are still more than $2 to $4 lower than the rate for the same service in the suburban and rural Density Cells 3 and 4.  Verizon PA pointed out that it has already achieved a common state-wide rate for residential dial tone line service.  As such, Verizon PA argued that it would also be reasonable to try to achieve a common state‑wide rate for business dial tone line service.  Further, Verizon PA stressed that the OSBA took no issue with the 2018 PCO filing of Verizon PA’s affiliate Verizon North LLC (Verizon North), which was approved by the Commission, and which established a $22.25 monthly rate for the same business dial tone line service in all of its regulated exchanges.  See Verizon North LLC 2018 Price Change Opportunity Filing, Docket No. R-2017-2632498 (Order entered December 21, 2017) (2017 Verizon North Order).  According to Verizon PA, this illustrates that the Commission has found the highest rate Verizon PA is charging for business dial tone line service to be just and reasonable.  Verizon PA M.B. at 4, 13. [8: 	We note that, subsequent to the close of the record in this proceeding, Verizon PA made its 2019 PCO Filing on November 1, 2018, wherein it proposed to increase rates to business dial tone lines in Density Cell 4 from $22.25 to $22.75.  The OCA filed a formal complaint in that proceeding.  On December 20, 2018, we entered an order permitting these rates to go into effect as filed and to remain in effect during the pendency of the OCA’s formal complaint in that proceeding and the OSBA’s Complaint in the instant proceeding, subject to refund.  See Verizon Pennsylvania LLC 2019 Price Change Opportunity Filing, Docket Nos. R-2018-3005792, et al. (Order entered December 20, 2018) at 4-5, 11.] 


Verizon PA submitted that the OSBA has failed to provide specific evidence to demonstrate that Verizon PA’s proposed rate increases violate the applicable law or Verizon PA’s Chapter 30 Plan.  Rather, Verizon PA argued that the OSBA made only vague and hypothetical arguments in an attempt to remedy what it views as an unfair disparity between business and residential service rates.  Verizon PA explained that pursuant to 66 Pa. C.S. § 3015(a)(3), supra, there is a statutorily mandated cap on the amount by which it is permitted to increase its residential dial tone line rates.  Verizon PA asserted that in the instant filing, it complied with this mandate by only raising its residential dial tone line rates by the maximum per-line increase for this filing of $0.20 per month, as allowed under the Code.  However, Verizon PA refuted the OSBA’s argument, infra, that Verizon PA’s business dial tone line rate increase should be limited by a level tied to its residential rates.  Verizon PA asserted that, although there is a statutorily mandated cap on increases to Verizon PA’s residential dial tone line rates, no such cap exists for increases to Verizon PA’s business dial tone line rates.  According to Verizon PA, the OSBA’s argument would effectively create a business rate cap and thwart the intent of the Pennsylvania Legislature.  Verizon PA M.B. at 7-8.

[bookmark: _Hlk23507296]Verizon PA argued that the OSBA previously sought a cap on business rates based on language that was in the Chapter 30 Plan Verizon PA had in effect prior to the passage of Act 183 of 2004.  See Pennsylvania Public Utility Commission, et al. v Verizon Pennsylvania Inc., et al., Docket No. R-00051228, et al. (Order entered March 22, 2007) (2006 Verizon PCO Proceeding) (March 2007 Order).  However, Verizon PA noted that the Commission rejected the arguments of the OSBA, finding that the language in Verizon PA’s then existing Chapter 30 Plan was no longer in effect and that there was, therefore, no reason to direct Verizon PA to limit its increases on business rates.  Verizon PA M.B. at 8-9 (citing March 2007 Order at 36).  According to Verizon PA, although there is no explicit cap on the rates for noncompetitive business services, Chapter 30 nonetheless contains general protections that are designed to control increases in these rates.  More specifically, Verizon PA argues that, inter alia, Chapter 30: (1) limits Verizon PA’s total noncompetitive revenue increases each year based on a formula tied to the rate of inflation less an inflationary offset; (2) relies on competitive pressures to control rates; and (3) explicitly states that rates must be just and reasonable in accordance with Section 1301 of the Code and thereby preserves the Commission’s authority to review individual rates on a case‑by‑case basis.  Verizon PA M.B. at 9-11. 

Verizon PA also claimed that the fact that business rates are generally higher than residential rates is not a new concept and is not, by definition, unreasonable.  Verizon PA submitted that this is evidenced by the fact that the Commission has approved these rates over the years despite this disparity.  In addition, Verizon PA asserted that it designed its 2018 PCO reasonably and made efforts, within the constraints allowed by Chapter 30 and its Chapter 30 Plan, to minimize the impact on business rates.  In this regard, Verizon PA noted that it did not increase any business rates in its 2017 PCO filing, which afforded its business customers two years of rate stability prior to the filing of its 2018 PCO.  Verizon PA also argued that it only allocated $411,900 of the total $934,700 it proposed to implement under its 2018 PCO Filing to increases to business dial tone line rates.  Further, Verizon PA restated that it did not propose to increase the dial tone line rate in Density Cell 4.  As such, Verizon PA argued that the OSBA’s Complaint should be dismissed.  Verizon PA M.B. at 14-20.

2.	The OSBA

The OSBA argued that although Verizon PA’s annual PCO filings are a complete substitution for rate base, rate of return regulation, such filings represent a price change opportunity, and not an automatic, guaranteed stream of ever increasing revenues.  In this regard, the OSBA submitted that the proposed rate increases in any PCO filing must still withstand Commission scrutiny.  According to the OSBA, the mathematics and methodology underlying annual Verizon PA PCO filings do not preempt the statutory requirements of Section 1301, Section 1304, and Section 3019(e) of the Code that noncompetitive business rate increases must be just, reasonable, non-discriminatory, and must not grant an unreasonable preference.  Applying this principle to the instant proceeding, the OSBA took the position that Verizon PA’s proposed increases to its noncompetitive business rates, when compared to its proposed residential rate increases, represent the textbook definition of an unreasonable preference.  

Namely, the OSBA pointed out that while Verizon PA proposed to increase noncompetitive rates for residential dial tone lines by $0.20 per month for all Density Cells, Verizon PA proposed much larger monthly increases of $2.55 in Density Cell 1, $2.45 in Density Cell 2, and $0.80 in Density Cell 3.  The OSBA asserted that as a result, noncompetitive business dial tone line rates would receive a rate increase over current rates of 16.50% in Density Cell 1, 13.96% in Density Cell 2, and 3.73% in Density Cell 3, compared to an increase of 2.22% for noncompetitive residential dial tone rates across all Density Cells.  The OSBA further noted that if Verizon PA’s proposed increases are permitted to stand, this would represent increases to business dial tone line rates that are between 300% and 1,125% higher than the corresponding increases to Verizon PA’s residential dial tone line rates.  OSBA M.B. at 9-10, 11.

The OSBA dismissed Verizon PA’s citation to the March 2007 Order.  According to the OSBA, that Commission Order is not relevant to the instant proceeding because this current proceeding addresses the issue of whether Verizon PA's proposed noncompetitive business rate increases are just, reasonable, and non-discriminatory, and not whether a small business rate cap was, is, or should be in place.  In the OSBA’s view, in the March 2007 Order, we stated only that the language regarding a business rate cap was no longer applicable in Verizon PA’s Chapter 30 Plan.  The OSBA asseverated that our ruling in the March 2007 Order provides no basis for concluding that Verizon PA may increase rates for its noncompetitive business services, without limitation.  The OSBA asserted that Chapter 30 explicitly bars such an interpretation.  OSBA R.B. at 7-9.

[bookmark: _Hlk22304512][bookmark: _Hlk26874454]According to the OSBA, there is nothing in Chapter 30 that permits Verizon PA to collect revenues from unreasonable rates.  The OSBA stressed that although Section 3015(a)(3) of the Code may limit the amount by which Verizon PA may increase its rates, this section of Chapter 30 does not permit Verizon PA to increase rates for noncompetitive business services beyond reasonable levels.  Rather, the OSBA argued that the provisions of Section 3015(a)(3) that limit increases to residential dial tone line rates work in tandem with Sections 3019(e), 1301, and 1304, to place a statutory cap on the rates that can be charged to Verizon PA’s business customers.  As such, the OSBA claimed that such a cap on business rates is not set forth in a mathematical formula in either the Chapter 30 statute or Verizon PA’s Chapter 30 Plan, but instead requires the Commission to use judgment.  OSBA M.B. at 10.  The OSBA’s witness, Mr. Gillan, suggested that to judge the reasonableness of Verizon PA’s noncompetitive rates, the Commission could require that Verizon PA may not maintain a business-to-residential rate relationship of greater than 1.7-to-1, which was the current relationship between rates in Density Cell 1 as of the close of the record in this proceeding.  The OSBA stressed that, in any event, the Commission should not ignore the statutory mandate that Verizon PA’s business rates be just, reasonable, and non-discriminatory.  OSBA St. 1.0 at 12.

The OSBA also submitted that the above sections of Chapter 30 can coexist in harmony, such that both residential and business service rates are protected by some statutory rate cap, even if this causes Verizon PA to be able to collect less than the annual revenues permitted by its PSM.  However, the OSBA posited that to the extent Section 3015(a)(3) and Section 3019(e) are in conflict, the rules of statutory construction, as set forth in 1 Pa. C.S. §§ 1922, 1933, and 1934, require that each of the provisions be given effect, that the special provisions shall prevail over the general provisions, and that the later statute shall prevail over the earlier statute.  In the OSBA’s view, if a conflict exists between Verizon PA’s residential rate limitation and its residually priced business services, the prohibitions of Section 3019(e) shall prevail over the residential rate restrictions of Section 3015(a)(3).  According to the OSBA, although Section 3015(a)(3) is a special provision, the language set forth in Section 3019(e) that states “Nothing in this chapter” indicates the intent of the Legislature that Section 3019(e) should prevail over the special provisions of Section 3015(a)(3).  The OSBA further reasoned that given that Section 3019(e) appears in the Chapter 30 statute after Section 3015(a)(3), Section 3019(e) should prevail in accordance with 1 Pa. C.S. § 1934.  Thus, the OSBA asserted that the residential rate caps set forth in Section 3015(a)(3) must be abandoned when the result is an unreasonable and discriminatory preference at the expense of business customers.  OSBA M.B. at 10-12.

3.	The OCA

The OCA stated that the Commission’s process for the review of Verizon PA’s PCO filings already includes consideration as to whether the filings are in compliance with both Section 1301 of the Code and Verizon PA’s Chapter 30 Plan.  The OCA took the position that Verizon PA’s proposed rate increases in its 2018 PCO filing are just, reasonable and non-discriminatory.  The OCA submitted that Verizon PA’s allocation of the 2018 PCO allowed revenue increase is supported by its compliance with the statutory residential rate limitation set forth in Section 3015(a)(3) of the Code.  The OCA echoed the assertion of Verizon PA, supra, that the allocation of $495,100 in revenues and a $0.20 per month increase to residential dial tone line rates in all four Density Cells represents the maximum that the Company is permitted to allocate to residential protected services under Section 3015(a)(3).  Accordingly, the OCA submitted that Verizon PA’s PCO filing does not discriminate against business service customers.  OCA M.B. at 2-9.

The OCA also pointed to the testimony of its witness Dr. Loube that the Commission has permitted carriers to maintain different rates between different classes of service.  According to the OCA, it is common for incumbent local exchange telecommunications carriers (ILECs) in Pennsylvania to price their rates for local business service higher than their rates for local residential service.  As such, the OCA claims that Section 1301 does not bar Verizon PA from setting different rates for different classes of service.  The OCA further relied on the testimony of Dr. Loube regarding cross-subsidization standards, and noted that while Chapter 30 prohibits cross‑subsidization between competitive and noncompetitive services, there is no such prohibition between retail noncompetitive services to different classes of customers.  OCA M.B. at 11 (citing OCA St. 1 at 13‑18).

Finally, the OCA disagreed with the OSBA’s claims regarding statutory construction.  Namely, the OCA argued that the Commission has the expertise and authority to review and evaluate Verizon’s PCO filings based upon all relevant provisions of Chapters 13 and 30.  Therefore, the OCA contended that the rules of statutory construction provide no useful guidance.  OCA R.B. at 5-6.

B.	Summary Of ALJs’ Findings

ALJs Cheskis and Calvelli made seventeen Findings of Fact and reached fifteen Conclusions of Law.  I.D. at 5-8, 22-25.  We shall adopt and incorporate herein by reference the ALJs’ Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.  As will be discussed in greater detail below, the ALJs agreed with the OSBA’s assertion that Verizon PA’s PCO filings represent an opportunity, and not a guaranteed revenue stream.  The ALJs further agreed with the OSBA that all of Verizon PA’s protected, noncompetitive rates must be just, reasonable, and nondiscriminatory.  Nonetheless, the ALJs recommended that the OSBA’s Complaint be dismissed.  The ALJs found that Verizon PA’s proposed rates, set forth in its 2018 PCO Filing, are just, reasonable, and non-discriminatory.  The ALJs also found Verizon PA’s 2018 PCO filing to be in compliance with the Code and relevant Commission regulations and orders.  Therefore, the ALJs concluded that Verizon PA’s 2018 PCO should remain in effect, without modification.  I.D. at 18-22.

C.	Exceptions
[bookmark: _Hlk20832347]
As a preliminary matter, before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and will be denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The OSBA filed nine Exceptions to the Initial Decision, which are grouped into three main issues.  These Exceptions are addressed below.

1.	Whether The ALJs Erred In Interpreting The Position Of The OSBA Regarding Caps On Residential And Business Rates (OSBA Exception Nos. 1, 3, And 4)

a.	The ALJs’ Initial Decision

In their Initial Decision, the ALJs stated: “the OSBA contends that the residential rate cap restrictions must be abandoned when following them would result in an unreasonable and discriminatory preference against business customers.”  In summarizing the position of the OSBA in this regard, the ALJs quoted the surrebuttal testimony of the OSBA’s witness Mr. Gillan, who stated as follows:

[W]hile Verizon’s overall revenues must comply with the inflation adjustment of the PCO, its noncompetitive business services are still limited by the JR&ND [just, reasonable and non-discriminatory] rate standard if its proposed rates (or rate increases) exceed JR&ND levels. If this limit prevents Verizon [from] fully realizing its inflation-adjusted revenue levels, then so be it. It has no guarantee under Chapter 30 that its noncompetitive business services will always make it whole.

I.D. at 16 (citing OSBA St. No. 1-SR at 4).

[bookmark: _Hlk26875064]The ALJs rejected the OSBA’s position to the extent that the OSBA advocates that the residential rate limitations set forth in Section 3015(a)(3) may be disregarded to ensure what the OSBA views as a more equitable distribution of the PCO rate increases between residential and business customers.  The ALJs also rejected the position of the OSBA to the extent that the OSBA advocates that the Commission should establish a cap for Verizon PA’s noncompetitive business service rates such that the amount Verizon PA may increase its business rates by in its 2018 PCO Filing is reduced.  The ALJs found that while Section 3015(a)(3) of the Code expressly sets forth a cap for increases to residential rates, there is no explicit cap on increases for business rates.  The ALJs also found that the March 2007 Order supports their conclusion that Section 3015 precludes the imposition of a hard cap on increases to business rates in PCO related filings and proceedings.  I.D. at 18-19.  The ALJs pointed out that in the March 2007 Order, the Commission concluded that there was no basis to direct Verizon PA to limit increases for business rates given that Verizon PA filed an amendment to its Chapter 30 Plan that was consistent with the passage of Act 183 of 2004, which eliminated the cap on small business customer rates.  Id. at 19 (citing March 2007 Order at 36).

b.	The OSBA’s Exceptions

In its Exceptions, the OSBA argues that the ALJs mischaracterized the testimony of its witness Mr. Gillan.  The OSBA insists that Mr. Gillan did not testify that the residential rate cap must be abandoned to address unreasonable business rates.  Rather, the OSBA claims that the portion of Mr. Gillan’s testimony cited by the ALJs clearly stated that Verizon PA should be denied the unreasonable revenues associated with unreasonably high business rates, not that any revenue shortfall should be imposed on residential customers.  The OSBA contends that although Mr. Gillan then discussed how a statutory conflict should be addressed, in the event that one arose, he did not advocate that residential rates should be increased.  OSBA Exc. at 3.

[bookmark: _Hlk20908462]The OSBA also finds fault with the ALJs’ conclusion that the OSBA has requested that a “hard cap” be placed upon Verizon PA’s noncompetitive business service rates.  In this regard, the OSBA submits that under Chapter 30, both residential and commercial noncompetitive service rates must be just, reasonable, nondiscriminatory, and must not create an unreasonable preference.  As such, the OSBA claims that Chapter 30 bars Verizon PA from using business rates as a “dumping ground” for annual rate increases that Verizon PA is unable to obtain from its residential customers.  OSBA Exc. at 5.  Additionally, the OSBA objects to the ALJs’ citation to the March 2007 Order to support their conclusion that there is no hard cap on business rate increases in Verizon PA’s PCO filings.  The OSBA points out that in their Initial Decision, the ALJs acknowledged that in the March 2007 Order, the issue was whether there is a cap on the rates for business customers and that in the instant case, the issue is whether the business rates that result from the Company’s 2018 PCO Filing are unjust, unreasonable, or discriminatory.  Id. at 6 (citing I.D. at 19).  Therefore, the OSBA asseverates that it is not asking that the Commission place a hard cap on such rates, but is instead asking that the statutory mandates of Chapter 30 be followed.  OSBA Exc. at 6.

c.	Verizon PA’s Replies To Exceptions

[bookmark: _Hlk21609157]In reply, Verizon PA argues that the ALJs correctly depicted the OSBA’s position to be that the Commission should abandon the residential rate caps set forth in Section 3015(a)(3) of Chapter 30, and allow larger increases to residential rates, resulting in smaller increases to business rates.  Verizon PA submits that this is precisely what the OSBA advocated in its Main Briefs.  Verizon PA posits that if the OSBA is no longer making this argument, then this part of its Exceptions is irrelevant.  However, Verizon PA contends that the ALJs correctly concluded, infra, that because the Pennsylvania Legislature has placed a clear statutory mandate to cap residential dial tone line rates, the OSBA’s argument for what it views as a more equitable distribution of the PCO rate increases between residential and business customers should be rejected.  Verizon PA R. Exc. at 3‑4.

Verizon PA also refutes the OSBA’s assertion that the March 2007 Order is not relevant to this proceeding.  Verizon PA argues that in the March 2007 Order, the Commission concluded that there is no statutory basis for mandating that Verizon PA limit its increases to business rates.  As such, Verizon PA asserts that the ALJs correctly cited the March 2007 Order as a basis for their finding that there is no hard cap on business rates.  Verizon PA R. Exc. at 9.  Verizon PA submits that while the OSBA now appears to agree that there is no particular cap on business rate increases, the OSBA, nonetheless, submitted testimony in this proceeding that such arbitrary business rate caps should be created.  Verizon PA notes the testimony of the OSBA’s witness Mr. Gillan that the Commission could require that Verizon may not maintain a business to residential rate relationship of greater than 1.7-to-1.  Id. at 5-6, citing OSBA St. 1 at 12.  Verizon PA contends that neither Chapter 30 nor Verizon PA’s Chapter 30 Plan require such a cap.  Verizon PA remains of the opinion that by proposing to limit business rate increases to a level tied to residential rates, which are capped by statute, the OSBA would thwart the intent of the Legislature and effectively create a business rate cap that does not exist in the statute.  Therefore, Verizon PA asserts that the ALJs correctly rejected the OSBA’s argument.  Verizon PA further posits that, via its Exceptions, the OSBA appears to be abandoning its previous arguments and conceding that the Commission must review Verizon PA’s rate proposals on a case-by-case basis each year, based on the facts contained in each PCO filing, Verizon PA’s Chapter 30 Plan, and the applicable law.  Verizon PA contends that under this standard, Verizon PA’s rates in this case must be approved and the OSBA’s Complaint must be dismissed.  Verizon PA R. Exc. at 6-7.  

Additionally, Verizon PA submits that contrary to the OSBA’s assertion, it has not used its business rates as a “dumping ground.”  Verizon PA asserts that it has designed the rate increases in its 2018 PCO Filing within the constraints of Chapter 30 and its Chapter 30 Plan and has made efforts to minimize the impact on business rates.  Namely, Verizon PA contends that in the present PCO filing, it made reasonable efforts to allocate portions of the allowed 2018 PCO amount in ways other than increasing business dial tone line rates.  Verizon PA R. Exc. at 7-8.

d.	Disposition

On consideration of the record evidence in this proceeding and the applicable law, we will adopt the recommendation of the ALJs, as modified, consistent with the following discussion.

As an initial matter, our review of the portion of the testimony of the OSBA’s witness Mr. Gillan, cited above, corroborates the OSBA’s assertion that Mr. Gillan was not testifying that the residential rate cap must be abandoned to address unreasonable business rates.  Rather, we find that Mr. Gillan was arguing that the overall PCO limit on Verizon PA’s revenues must neither define nor override the standard, as set forth in Section 1301 of the Code, that rates must be just, reasonable, and nondiscriminatory.  OSBA St. 1-SR at 4.  Further, in its Main Briefs, the OSBA cited to this portion of Mr. Gillan’s testimony in support of its argument that nothing in the Code guarantees that Verizon PA can collect revenues from unreasonable rates.  OSBA M.B. at 10.  Accordingly, we find that this portion of the OSBA’s testimony more closely aligns with the OSBA’s assertion that Verizon PA’s annual PCO filings represent a price change opportunity, and not a guarantee of increasing revenues.  

At the same time, however, the record supports Verizon PA’s assertion that in this proceeding, the OSBA did take the position that the Commission should direct Verizon PA to pierce the residential rate caps set forth in Section 3015(a)(3) of Chapter 30, and allow larger increases to residential rates, resulting in smaller increases to business rates.  Namely, as we noted in our summary of the OSBA’s position, supra, the OSBA stated in its Main Briefs that “the OSBA’s’ alternate analysis is that the restrictions on residential rate increases, as set forth in Section 3015(a)(3), must be abandoned when the result is an unreasonable and discriminatory preference whereby non-commercial business rates receive increases one thousand percent larger than the rate increases assigned to the non-competitive residential class.”  OSBA M.B. at 12.  Therefore, we shall grant the OSBA’s Exception on this point, only to the extent that we find that the ALJs should not have quoted the portion of Mr. Gillan’s testimony, supra, in support of their statement on page 16 of the Initial Decision that “OSBA contends that the residential rate cap restrictions must be abandoned when following them would result in an unreasonable and discriminatory preference against business customers.”  

Next, as the ALJs and the OSBA both correctly observed, the matter before the Commission in the March 2007 Order was whether there is a cap in place for Verizon PA’s business customers, while the matter at issue in the instant case is whether Verizon PA’s proposed rates in its 2018 PCO filing are just, reasonable, and nondiscriminatory.  Nonetheless, the record indicates that in his direct testimony, the OSBA’s witness Mr. Gillan suggested that to judge the reasonableness of Verizon PA’s noncompetitive rates, the Commission could require that Verizon PA may not maintain a business-to-residential rate relationship of greater than 1.7-to-1.  OSBA St. 1 at 12.  We find this to be akin to advocating that a specific cap be placed on business rates.  Therefore, we are not persuaded by the assertion of the OSBA that the March 2007 Order is irrelevant to this proceeding.  As Verizon PA, the OCA, and the ALJs each noted, in our March 2007 Order, we upheld the finding of ALJ Gesoff in that proceeding that through the passage of Act 183 of 2004, the Pennsylvania Legislature considered and rejected placing a cap on business rate increases.  Namely, we noted that Verizon PA filed an amendment to its Chapter 30 Plan that was consistent with Section 3015(a)(3) of the Code, and which was approved via our May 2005 Order.  This amendment removed language related to a cap on the rates for small business customers.  March 2007 Order at 29, 36.  Thus, we agree with the ALJs that the March 2007 Order lends support to their finding that there is no hard cap on business rates.  

[bookmark: _Hlk26876067]Based on the forgoing, we are not persuaded by the assertion of the OSBA that the ALJs erred in interpreting its position regarding the caps on residential and business rates or in finding that the March 2007 Order is relevant to the instant proceeding.  However, before concluding this section, we find it worthwhile to make several clarifying points.  As noted above, the OSBA insists in its Exceptions that it is not seeking a hard cap on Verizon PA’s business rates but is instead arguing that Verizon PA must follow the statutory mandates set forth in Chapter 30.  On this point, we agree with the ALJs and all Parties to this proceeding that it is paramount that Verizon PA’s noncompetitive residential and business service rates must be just, reasonable, and non‑discriminatory.  First, we reinforce that we cannot direct Verizon PA to abandon the statutory residential rate caps outlined in Section 3015(a)(3).  As the ALJs observed, Section 3015(a)(3) does not provide Verizon PA with the discretion to increase residential protected services revenues and rates in excess of the statutory annual rate limitation set forth therein.  In our view, Verizon PA’s compliance with this statutory requirement does not constitute an unreasonable preference nor does it discriminate against business service customers.  

Additionally, as Section 3015(a)(3) does not specify any explicit protections to Verizon PA’s business customers, we agree with the position of Verizon PA that any proposed increases to the rates for Verizon PA’s noncompetitive business rates must be reviewed for consistency with the Company’s Chapter 30 Plan and the applicable law.  As we noted in Commonwealth Telephone Co. PSI/SPI Filing for the Year 2005, Docket Nos. R-00050551, et al and Delegation of Certain Routine, Ministerial and Nonpolicymaking Public Meeting Agenda Items, Docket No. M‑00970915, (Order entered August 31, 2005) (2005 Commonwealth Telephone Company PSI Order), we have the statutory mandate, authority, and responsibility under Section 3019(h) of the Code to adjudicate whether the proposed rate changes are just and reasonable and nondiscriminatory, respectively, under sections 1301 and 1304 of the Code, 66 Pa. C.S. §§1301 and 1304.  2005 Commonwealth Telephone Company PSI Order at 7; See also OCA M.B. at 5-6.  

We further note that in the 2006 Verizon PCO Proceeding, the OSBA correctly argued that nothing in the Chapter 30 law bars an ILEC from placing customer rate increase limits that are more protective of consumers than the limit set forth in Section 3015(a)(3).  See March 2007 Order at 25.[footnoteRef:9]  However, as will be discussed in more detail below, in the instant case, we find no reason to direct Verizon PA to alter the rates that it proposed in its 2018 PCO Filing.   [9: 		See also Statement of Vice Chairman James H. Cawley Concurring, in part, and dissenting, in part, Docket Nos. R-00051228, et al. at 2-3.] 


In light of the above, we shall grant the OSBA’s Exceptions on this issue, in part, and deny them, in part.

2.	Whether The ALJs Erred In Finding That Verizon PA Has Met Its Burden Of Proof Under 66 Pa. C.S. § 315(a) (OSBA Exception Nos. 5, 6, 7, And 8)

a.	The ALJs’ Initial Decision

The ALJs acknowledged the OSBA’s assertion that Section 3019(e) of the Code prevents the imposition of “unreasonable preferences, discriminations, or classifications.”  However, the ALJs rejected the OSBA’s argument that Verizon PA’s 2018 PCO Filing grants an unreasonable preference to residential customers or otherwise discriminates against business customers.  According to the ALJs, in the legal sense, comparing Verizon PA’s residential customer classes to its business customer classes is akin to comparing apples to oranges.  The ALJs explained that while Verizon PA’s residential customers are protected under the rate caps set forth in Section 3015 of the Code, there are no such statutory protections for Verizon PA’s business customers.  As such, the ALJs found that comparing one customer class to another is not an accurate way to attempt to measure whether there is rate discrimination.  Further, the ALJs pointed out that Verizon PA has proposed in its 2018 PCO Filing to raise residential rates to the maximum level permitted by law.  Therefore, the ALJs concluded that Verizon PA has no additional legal recourse with regard to shifting any more of its allowed PCO increase to its residential customers in this proceeding.  I.D. at 19-20, 21.

[bookmark: _Hlk26876832][bookmark: _Hlk26876957]The ALJs also found that the discrepancy between Verizon PA’s proposed residential rate increases and its proposed business rate increases may be attributable to the fact that Verizon PA has more residential customers than it has business customers, and thus a larger customer base over which to spread the increase.  As such, the ALJs explained that while the per customer residential increase seems small compared to the per customer business increase, the total annual revenue increase allocated to residential dial tone line rate increases under this filing is larger than the amount allocated to business dial tone line increases.  Namely, the ALJs pointed out that the amount of the PCO revenue increase Verizon PA allocated to residential dial tone line rates is $495,100 compared to an annual revenue increase of $411,900 allocated to business dial tone line rates.  In addition, the ALJs concluded that although the actual percentage increases to Verizon PA’s rates for its business customers ranges between 3.73% and 16.50%, this does not indicate that there is discrimination between the customer classes.  According to the ALJs, there is no set percentage of increase that is reasonable or unreasonable.  The ALJs opined that this is especially the case given the alternative ratemaking landscape of Verizon PA’s PCO filings, in which there are no cost of service studies.  Moreover, the ALJs accepted Verizon PA’s position that because it did not raise business rates in Density Cells 1 or 2 in its 2017 PCO filing, its proposed rates in its current PCO filing are more reasonable.  The ALJs found that there is, otherwise, no history of prior increases to any rates in the record in this proceeding to make a determination as to whether the proposed increases in Verizon PA’s 2018 PCO Filing are unreasonable.  I.D. at 20-21. 

Additionally, the ALJs found that Verizon PA’s proposed increases for its business customers are similar in nature to the monthly business dial tone line rate of $22.25 that the Commission approved in the 2018 PCO filing of Verizon PA’s affiliate, Verizon North.  The ALJs agreed with Verizon PA’s assertion that given this prior Commission approval, Verizon PA’s proposed rates in this present matter should, likewise, be deemed reasonable.  The ALJs noted Verizon PA’s stated goal of moving its various business customers into a uniform statewide rate.  I.D. at 20.

The ALJs further noted that there may exist many other reasons why Verizon PA’s business rates are higher than its residential rates, including competitive and policy considerations.  According to the ALJs, when the record in this proceeding is examined as a whole, there is substantial evidence to permit Verizon PA’s 2018 PCO filing to remain in effect, without modification.  In the ALJs’ view, nothing in the record indicates that the rates in Verizon PA’s 2018 PCO Filing violate the Code, a Commission Order or regulation, or a Commission-approved tariff.  I.D. at 21. 

b.	The OSBA’s Exceptions

[bookmark: _Hlk26877188]In its Exceptions, the OSBA submits that although the ALJs correctly stated that Verizon PA has the burden of proving that its proposed rate increases are just, reasonable, and nondiscriminatory, the ALJs erred in finding that Verizon PA has met this burden of proof.  The OSBA takes the position that Section 3015(a)(3) of the Code is not the end analysis in examining increases to residential rates.  Rather, the OSBA claims that the only way to measure rate discrimination is to compare the rates of different customer classes.  The OSBA remains of the opinion that the disparity between Verizon PA’s proposed increases to the rates for its residential customers vis‑à‑vis its proposed increases to the rates for its business customers is too large.  As such, the OSBA reiterates its assertion that Verizon PA’s proposed increases to the rates for its business customers are unjust, unreasonable, and discriminatory.  OSBA Exc. at 6‑8.

The OSBA also finds fault with the ALJs’ comparison of Verizon PA’s residential customer base to its business customer base.  According to the OSBA, the simple fact that Verizon PA has more residential customers than business customers does not justify its proposed business rate increases.  The OSBA insists that the Commission must examine the magnitude of the difference between Verizon PA’s proposed residential and business rate increases.  The OSBA submits that although the ALJs observed that a 16.50% increase in business dial tone line rates is high compared to a 2.22% increase for the same service for a residential customer, the ALJs erred by concluding that Verizon PA’s proposed rate increases are reasonable.  The OSBA asserts that given this conclusion, the ALJs have failed to provide any guidance for what ratio of business increases to residential increases would be considered unreasonable.  The OSBA restates its argument that Chapter 30 bars unjust, unreasonable, discriminatory, and preferential noncompetitive business rate increases.  The OSBA claims that although Verizon PA’s 2018 PCO filing indicates that there was a 2.02% increase in the rate of inflation, Verizon PA has failed to offer any reason for the need to increase noncompetitive rates for small business customers by between 3.7% and 16.5%.  As such, the OSBA argues that Verizon PA has failed to meet its burden of proving that such rates are just and reasonable.  OSBA Exc. at 8, 10-11.

Additionally, the OSBA takes issue with the ALJs’ statement that there is no history of prior increases in the record in this proceeding to make a determination as to whether the rates in the present PCO filing are unreasonable.  In the OSBA’s view, historical rate increases would not provide any value in making such a determination.  The OSBA explains that Verizon PA has experienced significant drops in its number of noncompetitive service customers in the past fifteen years due to both attrition and the reclassification of a large number of its services from noncompetitive to competitive.  As such, the OSBA avers that making historical rate increase comparisons would be difficult and meaningless.  OSBA Exc. at 11, n.2.

Further, the OSBA disputes the ALJs’ comparison of Verizon PA’s proposed increases in the instant proceeding to the rate increases the Commission approved for Verizon North in the 2017 Verizon North Order.  According to the OSBA, it is inappropriate and irrelevant to compare Verizon PA’s proposed rate increases to those of another ILEC in Pennsylvania.  The OSBA notes that there are many ILECs across the Commonwealth, and that each ILEC differs regarding its number of customers and the size and location of its service territory.  As such, the OSBA submits that entertaining the idea of comparing the rates of one ILEC to those of another would create new layers of complexity and contention, contrary to the goals of alternative regulation.  OSBA Exc. at 9.

c.	Verizon PA’s Replies To Exceptions

In response, Verizon PA asserts that the ALJs correctly ruled that Verizon PA met its burden of proof under Section 315(a) of the Code.  According to Verizon PA, it submitted evidence that was sufficient to demonstrate that the proposed rates in its 2018 PCO filing are just and reasonable and in compliance with its Chapter 30 Plan and applicable law.  Verizon PA restates that the rate increases the OSBA challenges for business dial tone line service in Density Cells 1, 2, and 3 are all equal to or lower than the rate for the same service that has been in effect in the most rural parts of Verizon PA’s territory, i.e. in Density Cell 4.  Verizon PA emphasizes that the OSBA has not challenged such rates in other contexts.  Verizon PA reinforces that Density Cells 3 and 4 cover suburban and rural areas and have the largest number of customers for noncompetitive business dial tone line service.  Verizon PA reiterates that although the per-line increases are larger in Density Cells 1 and 2, which cover the cities of Philadelphia and Pittsburgh, the resulting rates for business dial tone line service in these urban areas are still more than $2 to $4 lower than the rate for the same service in the suburban and rural Density Cells 3 and 4.  In addition, Verizon PA asserts that the vast majority of customers that subscribe to stand alone business dial tone line service that is still classified as noncompetitive are located in Density Cells 3 and 4, where there was minimal or no increase in rates.  Verizon PA further points out that there have been no customer complaints about these rate changes, which are already in effect.  As such, Verizon PA contends that the above facts establish that these lower or equal rates for the same service are reasonable.  Verizon PA R. Exc. at 12-17.

Verizon PA avers that the OSBA has failed to present any evidence to establish that the difference between Verizon PA’s residential and business dial tone line rates is unreasonable.  According to Verizon PA, the OSBA’s sole argument seems to be that it is unreasonable to have any difference between residential and business rates.  Verizon PA restates that business services have historically been priced higher than residential services.  Therefore, Verizon PA submits that contrary to the OSBA’s argument, merely observing that the business rate increases are larger than the residential increases is not sufficient to show that there is unreasonable discrimination in rates.  Verizon PA contends that the OSBA’s argument that the magnitude of Verizon PA’s business rate increases must bear some set relationship to the magnitude of Verizon PA’s residential increases is no different than requesting that a “hard cap” be placed on the Company’s business rate increases.  Verizon PA claims that such a request runs contrary to the OSBA’s earlier assertion, supra, that it is not requesting or arguing for such a cap.  Verizon PA restates that neither the Code nor Verizon PA’s Chapter 30 Plan requires that rate increases for residential and business customers have a certain relationship to each other.  Verizon PA further claims that neither the Commission nor the Pennsylvania Legislature have viewed a disparity between basic residential and business rates to be, in and of itself, an indicator that the rates are unjust and unreasonable.  Verizon PA points to the Commission’s approval of these rates for years, as well as to the Pennsylvania Legislature’s decision to include Section 3015(a)(3) as part of Chapter 30.  Verizon PA R. Exc. at 9-12, 18.

Verizon PA suggests that the more relevant percentage increase in rates to review would be the percentage increase over the previously effective rate for the same service in the same Density Cell, including the time that has passed since the last rate increase.  Verizon PA submits that each year the Commission must review Verizon PA’s rate proposals on a case-by-case basis under the facts, the Company’s Chapter 30 Plan, and the applicable law.  Verizon PA insists that, applying this standard, the ALJs correctly found that Verizon PA’s rates in its 2018 PCO Filing must be approved and the OSBA’s Complaint must be dismissed.  Verizon PA R. Exc. at 19.

Finally, Verizon PA asserts that the rates it charges to its rural customers are relevant to this proceeding.  According to Verizon PA, the OSBA has failed to provide any evidence for why the Commission should ignore the rates for the same service charged by Verizon PA’s affiliate, Verizon North, which is located in service territories that share similar characteristics to the service territories of Verizon PA.  Verizon PA avers that the rates the OSBA challenges in Verizon PA’s PCO filing are all lower than or equal to the $22.25 per month rate that the Commission approved for Verizon North’s Density Cell 3 in Verizon North’s 2018 PCO filing.  Verizon PA restates that the OSBA did not oppose that filing.  Further, Verizon PA asserts that this same rate of $22.25 was approved for Density Cell 4, the most rural density cell and the one with the largest number of basic business customers in both Verizon PA and Verizon North’s respective 2016 PCO filings.  Verizon PA submits that the ALJs properly recognized Verizon PA’s goal of raising the lower rates in its urban and suburban Density Cells to achieve a uniform state-wide rate for business dial tone service.  Verizon PA R. Exc. at 17-18.
d.	Disposition

At the outset, we note that we are of the same opinion as the OSBA and the ALJs that Verizon PA’s 2018 PCO Filing represents a price change opportunity, and not a stream of guaranteed revenues.  See also March 2007 Order at 51.  Like the ALJs, we also concur with the OSBA that nothing permits Verizon PA, via its PCO filings, to circumvent the statutory requirements of Section 1301, Section 1304, and Section 3019(e) that noncompetitive business rate increases must be just, reasonable, nondiscriminatory, and must not grant an unreasonable preference.  However, on consideration of the record developed in this proceeding, we are not inclined to grant the OSBA’s Exceptions on this issue.  Rather, we agree with the ALJs that Verizon PA has met its burden of proving that the proposed rates set forth in its 2018 PCO Filing are just, reasonable, and nondiscriminatory.  

[bookmark: _Hlk26877577]Namely, we concur with Verizon PA and the ALJs that the existence of a rate difference between Verizon PA’s residential rates and its business rates does not violate the Code.  As the OCA’s witness Dr. Loube noted, it is common across the industry for an ILEC’s business dial tone line service to be priced at a rate that is greater than the rate for its residential dial tone line service.  OCA St. 1 at 9.  Thus, Section 1304 of the Code only prohibits rate differences when such differences grant one customer class an unreasonable preference at the expense of another customer class.  In the record developed in this proceeding, we find no evidence to support the OSBA’s position that Verizon PA's proposed residential dial tone increases in its 2018 PCO Filing are indicative of the Company granting an unreasonable preference or advantage to its residential customers, such that there is a resulting injury or harm to its business customers.  Further, as noted above, both Section 3015(a)(3) of the Code and Verizon PA’s Chapter 30 Plan limit the average rate adjustment for protected residential local exchange telecommunications services.  More specifically, the rate adjustment for any individual residential protected line shall not vary from the average rate adjustment by more than twenty percent, as determined by dividing total protected services revenues by the associated lines.  66 Pa. C.S. § 3015(a)(3); Verizon PA Chapter 30 Plan, Part 1 at 11.  As Verizon PA and the ALJs each highlighted, Verizon PA’s proposed $0.20 per month increase to residential dial tone line rates in its 2018 PCO Filing represents the maximum amount permitted under Section 3015(a)(3).  We have previously determined, supra, that we cannot direct Verizon PA to abandon this statutory residential rate cap.  

The record indicates that of the $1,257,000 authorized under its PCO filing, Verizon PA only allocated about one-third of its revenue increase to its business dial tone line rates.  More specifically, Verizon PA allocated $495,100 to residential dial tone line increases, $411,900 to business dial tone line increases, and $27,700 to an increase in its business late payment charge.[footnoteRef:10]  Verizon PA allocated the remaining portion of its allowed revenue increase, i.e. $322,300, as a credit against its negative 2003 PCO liability.  Verizon PA St. 1 at 9-10.  Thus, based upon the facts of this proceeding, Verizon PA’s 2018 PCO filing contains three categories of rate increases, as well as the Company’s reduction of a portion of the negative 2003 PCO.  Additionally, the record indicates that because Verizon PA’s residential dial tone line rate increase was set at the maximum amount permitted under Section 3015(a)(3) of the Code, the entire 2003 PCO credit was effectively used to reduced Verizon PA’s increase to its business dial tone line rates.  OCA St. 1 at 7-8.  Accordingly, we find that the record supports Verizon PA’s assertion that it designed its rate increases in its 2018 PCO filing, within the constraints allowed by Chapter 30 and its Chapter 30 Plan, to lessen the impact these increases have on its business customers. [10: 	As previously noted, the increase to its business late payment charge was pursuant to the Joint Settlement Petition we approved via our January 2017 Order.  ] 


Similarly, we find that Verizon PA has provided sufficient justification for the specific increases to the business dial tone line rates in Density Cells 1, 2, and 3.  First, we echo Verizon PA and the ALJs that the Company’s proposed increase to business dial tone line rates in Density Cell 3 is identical to the proposed increase and resulting new rate that was proposed in the corresponding Density Cell 3 of the Company’s affiliate, Verizon North.  As discussed above, we approved Verizon North’s rate increase and disposed of Verizon North’s 2018 PCO Filing in our 2017 Verizon North Order.  Although both Verizon North and Verizon PA made their respective 2018 PCO Filings at the same time, the OSBA only filed a Complaint against the filing in the instant case.  We take administrative notice that Verizon North’s Density Cells are defined by the same criteria as Verizon PA’s Density Cells, supra.  See Section 2, Thirteenth Revised Sheet 4 to Verizon North LLC Telephone Tariff -Pa. P.U.C. No. 1, effective November 23, 2015.  In addition, there is no evidence in the record to indicate that there is a material difference between Verizon PA’s network engineering and cost of service in Density Cells 3 and 4 and that of its affiliate.  Therefore, we concur with the ALJs that Verizon PA’s proposed increase to rates in Density Cell 3 is reasonable and that the rates Verizon PA charges to its rural customers are relevant to this proceeding.  

Second, with regard to Verizon PA’s proposed increase to rates in Density Cell Nos. 1 and 2, the criteria above indicates that these Density Cells are located in urban areas that have a lower cost to serve.  Additionally, the record reveals there are a combined total of less than 5,600 lines subscribing to business dial tone line service in the remaining noncompetitive wire centers of Density Cells 1 and 2, and that customers in these density cells have more competitive options and can choose to leave Verizon PA if its services are priced too high.  Verizon PA M.B. at 13.  As Verizon PA pointed out, although the proposed increases to rates in these Density Cells are higher than its proposed increase to rates in Density Cell 3, the resulting rates are still significantly lower.  

Third, although Verizon PA’s decision not to increase business rates in its 2017 PCO Filing was the result of the terms of the settlement agreement that we approved via our January 2017 Order, the record indicates that Verizon PA does not always increase its rates for basic local dial tone service for business customers in its annual PCO Filings, even in years in which it hasn’t agreed to refrain from doing so as part of a settlement agreement.  For example, Verizon PA made no business rate increases in its 2011 PCO Filing, and in its 2012 and 2015 PCO Filings, Verizon PA increased rates only for Density Cells 3 and 4.  Verizon PA M.B. at 10.  Therefore, we find that the reduced frequency in which Verizon PA has raised its rates in prior PCO filings makes its rate increases in its 2018 PCO Filing more reasonable.  

Thus, in light of the forgoing, we find no evidence in the record that Verizon PA’s proposed business rate increases violate Chapter 30, the Company’s Chapter 30 Plan or a Commission Order or Regulation.  In short, we decline to compel Verizon PA to alter the rates it proposed in its 2018 PCO Filing.  For these reasons, the OSBA’s Exceptions on this issue are denied.

3.	Whether The ALJs Properly Interpreted The Relationship Between Section 3015(a)(3) And Other Provisions Of Chapter 30 And Between Chapters 13 And 30 Of The Code (OSBA Exception Nos. 2 And 9)

a.	The ALJs’ Initial Decision

[bookmark: _Hlk26878032]The ALJs emphasized that Section 3015 of the Code is clear in its mandate that the rate adjustment for any individual residential line may not vary from the average rate adjustment by more than twenty percent.  The ALJs concluded that the Pennsylvania Legislature placed a clear statutory mandate in setting forth this provision of the Code.  The ALJs also rejected the arguments of the OSBA regarding the rules of statutory construction.  The ALJs explained that it is generally the case that pursuant to 1 Pa. C.S. § 1921, the rules of statutory construction should be consulted when a statute is ambiguous.  However, the ALJs found that no ambiguity exists in the present matter and that there is no need to examine the rules of statutory construction.  At the same time, the ALJs concluded that even if any ambiguity does exist, the OSBA’s arguments should still be denied.  The ALJs noted that under Section 1933 of the Rules of Statutory Construction, 1 Pa. C.S. § 1933, special provisions shall prevail over general provisions.  The ALJs also explained that under Section 1934 of the Rules of Statutory Construction, the more recent statute prevails over the older statute.  Therefore, the ALJs concluded that the more specific Section 3015 of the Code prevails over the more general Section 1301, because it was enacted more recently.  As such, the ALJs found that to the extent that the rules of statutory construction are required, they support rejecting the arguments of the OSBA to the contrary.  I.D. at 18, 21-22.

b.	The OSBA’s Exceptions

In its Exceptions, the OSBA claims that the ALJs’ legal analysis of Verizon PA’s residential and commercial rates does not end at an examination of Section 3015(a)(3) of the Code.  The OSBA insists that the residential rate cap set forth in Section 3015(a)(3) is modified by three other sections of Chapter 30.  Namely, the OSBA contends that the Declaration of Policy under Section 3011(3) and Section 3011(5) ensures that customers only pay reasonable rates for protected services on a nondiscriminatory basis.  The OSBA also argues that Section 3019(e) contains two provisions requiring that rates be just and reasonable and that no unreasonable preferences be imposed on either residential or commercial customers.  OSBA Exc. at 4‑5. In the OSBA’s view, the legal analysis of Verizon PA’s residential and commercial rates does not conclude merely by conducting the mathematical exercise set forth in Section 3015(a)(3).

The OSBA further contends that the ALJs erred in concluding that Section 3015 of the Code prevails over Section 1301.  The OSBA points out that while Section 3019(h) of Chapter 30 states that an ILEC’s Chapter 30 plan shall supersede the majority of the provisions of Chapter 13 of the Code, it specifically preserves Section 1301.  The OSBA also emphasizes that Section 3015(g) of Chapter 30 states that nothing shall limit the requirement under Section 1301 of the Code that rates shall be just and reasonable.  Therefore, the OSBA insists that Section 1301 of the Code prevails over all of Chapter 30, including Section 3015.  OSBA Exc. at 13.

c.	Verizon PA’s Replies To Exceptions

In its Replies to Exceptions, Verizon PA submits that the ALJs properly understood the relationship between Section 3015(a)(3) and the other provisions of Chapter 30.  Verizon PA argues that if the OSBA’s claim, in this Exception, is that other parts of Chapter 30 can override Section 3015(a)(3) or allow it to be abandoned or rates to be increased above its limit, then this is contradictory to the OSBA’s claim, supra, that it was not making this argument.  Conversely, Verizon PA argues that if the OSBA is stating that in addition to reviewing each PCO Filing for compliance with Section 3015(a)(3), the Commission has the authority to review the resulting rates to be sure that they are just, reasonable, and nondiscriminatory, then Verizon PA agrees with this statement.  Verizon PA asserts that in the instant proceeding, the OSBA failed to provide any evidence to indicate that the business dial tone line rates that Verizon PA set forth in its 2018 PCO Filing are unreasonable.  Rather, Verizon PA avers that the ALJs correctly ruled that such rates are reasonable.  Verizon PA R. Exc. at 4-5.

[bookmark: _Hlk24716561]Verizon PA also submits that the ALJs correctly interpreted the relationship between Chapter 13 and Chapter 30 of the Code.  Verizon PA notes that there was no disagreement by either Verizon PA or the ALJs that Section 1301 of the Code continues to apply to non-competitive rates and requires them to be just and reasonable.  Verizon PA points out that the ALJs specifically found that the rates at issue are just and reasonable, in accordance with Section 1301.  Verizon PA further argues that the OSBA does not specify, in its Exceptions, what would be different in the ALJs’ conclusions if they found that Section 1301 of the Code prevails instead.  Verizon PA R. Exc. at 19.

d.	Disposition

We agree with the OSBA that the analysis of Verizon PA’s rates does not conclude by simply conducting the mathematical exercise of either the PCO formula or as set forth in Section 3015(a)(3) of the Code.  However, as discussed above, we find no evidence in the record to indicate that Verizon PA’s proposed rates in its 2018 PCO Filing are unjust, unreasonable, or discriminatory.  Similarly, we have found nothing in the record before us to suggest that Verizon PA has granted any unreasonable preferences or that it has otherwise violated any provisions of the Code, our Regulations, or a Commission Order.  As such, we shall reject the arguments the OSBA has made in its Exceptions to the extent that it has attempted to use its arguments under this issue as a vehicle to advocate for the circumvention of the statutory residential rate limitation set forth in Section 3015(a)(3).  In our view, the ALJs properly understood both: (1) the relationship between Section 3015(a)(3) and other Chapter 30 provisions; and (2) the relationship between Chapter 13 of the Code and Chapter 30.  We as a Commission have both the expertise and the authority to review and evaluate each PCO Filing and any associated proposed rate increases based upon all relevant provisions of Chapters 13 and 30.  We note that Verizon PA’s Chapter 30 Plan memorializes that the Company must comply with Sections 1301 and 1304 of the Code, and includes the Section 3015(a)(3) residential rate limitation in its PSM.  Verizon PA Chapter 30 Plan, Part 1 at 4-5, 11.  Additionally, Section 3019(h) of the Code describes the force of Verizon PA’s Chapter 30 Plan and outlines the above Chapter 13 provisions that are expressly preserved by Chapter 30, i.e. 1301, 1302, 1303, 1304, 1309, and 1312 of the Code.  For these reasons, we concur with the ALJs that no ambiguity exists between the statutes.

Like the ALJs, however, we will also examine the rules of statutory construction if ambiguity did exist between the statutes.  Section 1933, 1 Pa. C.S. § 1933, states as follows:

Whenever a general provision in a statute shall be in conflict with a special provision in the same or another statute, the two shall be construed, if possible, so that effect may be given to both. If the conflict between the two provisions is irreconcilable, the special provisions shall prevail and shall be construed as an exception to the general provision, unless the general provision shall be enacted later and it shall be the manifest intention of the General Assembly that such general provision shall prevail.

1 Pa. C.S. § 1933.  Additionally, Section 1934, 1 Pa. C.S. § 1934, states the following:

Except as provided in section 1933 of this title (relating to
particular controls general), whenever, in the same statute, several clauses are irreconcilable, the clause last in order of date or position shall prevail.

1 Pa. C.S. § 1934.  As noted throughout this Opinion and Order, all Parties to this proceeding are in agreement that nothing shall override the mandate under Section 1301 of the Code that Verizon PA’s rates must be just and reasonable.  As Section 3015(a)(3) is simply a special provision of the Code, explicitly setting forth a cap on increases to residential rates, we find that it simply underscores this mandate.  We find nothing in the OSBA’s Exceptions to persuade us that the ALJs erred in either the law or the facts.  Therefore, the OSBA’s Exceptions on this issue are denied.

VI.	Conclusion

We have reviewed the record as developed in this proceeding, including the ALJs’ Recommended Decision and the Exceptions and Replies filed thereto.  Based upon our review, evaluation, and analysis of the record evidence and the applicable law, we shall grant, in part, and deny, in part, the Exceptions filed by the OSBA, adopt the ALJs’ Recommended Decision, as modified, and permit Verizon PA’s 2018 PCO rate increases to remain in effect, as filed, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions of the Office of Small Business Advocate, filed on November 29, 2018, are granted, in part, and denied, in part, consistent with this Opinion and Order.

2.	That the Initial Decision of Deputy Chief Administrative Law Judge Joel H. Cheskis and Administrative Law Judge Andres M. Calvelli, issued on November 9, 2018, is adopted, as modified by this Opinion and Order.

3.	That Verizon Pennsylvania LLC’s 2018 Price Change Opportunity Filing and the associated tariff revisions to Tariffs Telephone Pa P.U.C. Nos. 1, 180A, 182, 182A, 185B, and 185C, filed on November 1, 2017, shall be permitted to remain in effect as filed.

4.	That the Formal Complaint filed by the Office of Small Business Advocate on November 13, 2017 at Docket Number C-2017-2633476 is dismissed.

5.	That the Secretary’s Bureau mark the docket numbers R‑2017‑2632523 and C-2017-2633476 in this consolidated proceeding as closed.

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  December 19, 2019

[bookmark: _GoBack]ORDER ENTERED:  December 19, 2019
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