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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition) of D. Anne Wilson (Ms. Wilson or Petitioner) filed on July 31, 2019, seeking reconsideration of the Opinion and Order of the Commission entered on July 11, 2019 (July 11, 2019 Order).  For the reasons discussed below, we shall deny the Petition.
I.	History Of The Proceeding

On November 9, 2017, Ms. Wilson filed a Formal Complaint alleging incorrect charges on her electric utility bill issued by PECO Energy Company (PECO). 

On November 27, 2017, PECO filed an Answer denying the material allegations of the Complaint. 

On September 25, 2018, the Commission issued the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero, in which the ALJ dismissed the Complaint in its entirety on the grounds that the Complainant failed to sustain her burden of proof.  I.D. at 16-17.

On October 30, 2018, the Complainant filed a Letter/Petition for Extension of Time to file Exceptions, which was granted by Secretarial Letter dated November 9, 2018 (November 2018 Secretarial Letter).  The November 2018 Secretarial Letter extended the deadlines for filing Exceptions and Replies to Exceptions until November 21, 2018, and December 3, 2018, respectively.

On November 7, 2018, the Complainant filed Exceptions to the Initial Decision and on November 8, 2018, the Complainant filed updated Exceptions.  By Secretarial Letter dated November 14, 2018, all parties of record were served with the Complainant’s “updated Exceptions.”

On November 21, 2018, PECO Energy Company (PECO) filed Reply Exceptions.

Our July 11, 2019 Order denied Ms. Wilson’s Exceptions to the ALJ’s Initial Decision.
On July 31, 2019, Ms. Wilson filed the instant Petition.[footnoteRef:1] [1:  	We note that the Petition for Reconsideration was filed after the 15-day period in which to file a timely request for reconsideration.  See, 52 Pa. Code § 5.572(c).  However, in consideration of the fact that Petitioner is acting pro se, and in the interest of a just and speedy disposition of the matter, we shall exercise our discretion to disregard this procedural defect and treat the Petition as having been timely filed pursuant to our authority under our Regulations, at 52 Pa. Code §1.2 (a).] 


PECO did not file an Answer to the Petition.

On August 8, 2019, we issued our Opinion and Order which granted reconsideration for the limited purpose of retaining jurisdiction, within the meaning of Pa. R.A.P. Rule 1701(b)(3), pending review and consideration of the merits of the Petition Pursuant to Rule 1701 of the Pennsylvania Rules of Appellate Procedure, Pa. R.A.P. Rule 1701.[footnoteRef:2] [2: 	The Commission must act to grant a Petition for Reconsideration within thirty days of the date of entry of the order for which reconsideration is sought, or otherwise lose jurisdiction to do so if a petition for review is timely filed.] 


		We now turn to the merits of the Petition for Reconsideration.

II.	Discussion

A.	Legal Standards

Initially, we note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  

By the terms of Section 703(g) of the Code, the Commission has the power to amend or rescind its own orders at any time subject only to the requirements of due process.  Section 703(g) of the Code states:

The commission may, at any time, after notice and after opportunity to be heard as provided in this chapter, rescind or amend any order made by it.  Any order rescinding or amending a prior order shall, when served upon the person, corporation, or municipal corporation affected, and after notice thereof is given to the other parties to the proceedings, have the same effect as is herein provided for original orders.

66 Pa. C.S. § 703(g); see also Department of Highways v. Pa. PUC, 138 A.2d 143 (Pa. Super. 1958).  In exercising our authority to amend or rescind an order pursuant to Section 703(g) of the Code, the Supreme Court of Pennsylvania has stated: “Because such relief may result in disturbance of final orders, it must be granted judiciously and only under appropriate circumstances.”  See City of Pittsburgh v. Pennsylvania Department of Transportation, 416 A.2d 461 (Pa. 1980).

While a petition under Section 703(g) may “properly raise any matter designed to convince the commission that it should exercise its discretion . . . to rescind or amend a prior order in whole or in part,” at the same time “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, Docket No. C-R0597001 et al., 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (Duick) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  As we stated in Duick:

What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.

Duick at 559 (emphasis added).  

Furthermore, a decision to deny a petition for rescission or amendment is a matter squarely within the Commission’s discretion, subject to being overturned only where a reviewing court finds “the agency’s decision demonstrates evidence of bad faith, fraud, capricious action or abuse of power.”  West Penn Power Co. v. Pa. PUC, 659 A.2d 1055, 1065 (Pa. Cmwlth. 1995).

Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Id. at *13.

B.	Our July 11, 2019 Order

Petitioner seeks reconsideration of our July 11, 2019 Order, wherein we denied the Exceptions raised by Ms. Wilson in response to the ALJ’s Initial Decision dismissing her Formal Complaint.

Specifically, by our July 11, 2019 Order, we considered the factual and legal arguments raised by Ms. Wilson’s Exceptions seeking reversal of the ALJ’s determination that her late-submitted exhibits would be barred as an attempt to raise a new claim for credit due from PECO.  Ms. Wilson alleged a monthly credit was applied and lasted from October 2015 until May 2016, leaving an unused portion and uncredited amount of $1,255.71, which she asserted the Company never applied to her account. Upon review, we concurred with the ALJ’s analysis that Ms. Wilson’s claim for credit due from PECO was precluded as an attempt to raise a new argument, beyond the scope of the proceeding.

We found that the ALJ properly excluded the Complainant’s late-filed Exhibits “A” and “C” which attempted to assert a claim for a billing credit due from PECO, because this issue could have been, but was not raised in the Formal Complaint or at the hearings held in the proceeding.  Further, we agreed with PECO that, consistent with Justin L. Herp v. Respond Power, LLC, C‑2014-2413756 (Opinion and Order entered January 28, 2016), the Complainant is prohibited from raising the new argument for the first time in an Exception to the ALJ’s Initial Decision.  Therefore, we found that Ms. Wilson’s attempt to raise the issue of the claim for credit due from PECO on Exceptions was barred as an attempt to raise a new argument at the Exception stage of the proceeding.  Id. at 13.  On that basis, we denied the Exceptions, adopted the ALJ’s Initial Decision and dismissed the Complaint.

C.	Petition For Reconsideration

The Petitioner raises four issues in the Petition, set forth as paragraphs, A-D on page 2 of the Petition.  Petition at 2, A-D[footnoteRef:3].  Also attached to the Petition is the ALJ’s Initial Decision.  Petitioner seeks reconsideration of our denial of the claim for credit due from PECO in the amount $1, 244.75.  Petition at 2, ¶D. [3:  	The only issue relevant for reconsideration is presented in Paragraph D on page 2 of the Petition.  Paragraphs A and B raise issues which challenge the legality of our July 11, 2019 Order, and the ALJ’s Initial Decision.  Petitioner argues that our July 11, 2019 Order is invalid on grounds that our decision was not issued within “the 120-day allotted time period by a Judge of the PUC.  Petition at 2, A.  Petitioner argues that the ALJ’s Initial Decision was invalid, on the grounds that “…there is no signature to legalize document, by Judge Eranda Vero.”  However, with respect to time periods for issuance of orders, the Public Utility Code sets forth time periods which are not mandatory. See, 66 Pa. C. S. A.§ 332 (establishing directory, not mandatory, time periods for issuance of orders by the PUC).  With respect to the absence of the ALJ’s handwritten signature on an order, the PUC’s electronic filing system issues lawful orders via electronic signature.  Therefore, the issues raised by Petitioner at paragraphs A and B are rejected, as they fail to assert a valid legal challenge to our prior order.  Finally, Paragraph C of the Petition pertains to the timeliness of the Exceptions, which is irrelevant to our review of the present Petition for Reconsideration.  Therefore, the only remaining issue is presented under the Petition at Paragraph D, regarding our prior denial of the Petitioner’s claim for credit due from PECO.  Petition at 2.] 


In our July 11, 2019 Order, the Petitioner alleged a monthly credit was applied and lasted from October 2015 until May 2016, resulting in a credit due from PECO in the amount of $1,244.75, which she asserted the Company never applied to her account.  July 11, 2019 Order at 10.  In the instant Petition, the Petitioner requests that we reconsider our dismissal of the claim for credit due, and direct that PECO issue a credit to Ms. Wilson in the amount of $1,244.75.  Petition at 2, ¶D.

III.	Disposition

Presently, Ms. Wilson’s Petition for Reconsideration raises the same facts and arguments previously asserted by her Exceptions that were addressed in our July 31, 2019 Order.  Our review and disposition of the Exceptions raised by Ms. Wilson in the underlying Complaint proceeding rejected those claims.  July 11, 2019 Order at 13-15.  Based on our review of the record and the instant Petition, we will deny the Petitioner’s request for reconsideration of our July 11, 2019 Order.

As previously noted, petitions for reconsideration of a prior final order of the Commission may be granted where the Commission is persuaded by new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  Duick v. Pennsylvania Gas and Water Company, 1982 Pa. PUC Lexis 4, *12-13 (Duick).  Therefore, Petitioner is required to do more than simply restate the same arguments previously reviewed and rejected by the Commission.

Here, the Petitioner’s arguments in support of reconsideration neither raise new or novel arguments, nor call our attention to matters which we may have previously overlooked.  To the contrary, Petitioner restates the same arguments made in the underlying complaint proceeding, i.e., that PECO is obligated to issue a credit to Ms. Wilson.  See, Petition at 2, ¶D.  We have already considered and rejected the arguments raised by the Petition in reaching our prior determination denying the Exceptions raised by Ms. Wilson in this proceeding.  See, July 11, 2019 Order at 13-15.

We find that, pursuant to Duick, we are unpersuaded that reconsideration of our July 11, 2019 Order is warranted because the Petition for Reconsideration fails to assert new or novel arguments or matters which were previously not consider.  Therefore, we will deny reconsideration.

IV.	Conclusion

Based upon our review of the Petition, our July 11, 2019 Order, the underlying record and the applicable law, we shall deny the Petitioner’s request for Reconsideration of our Opinion and Order entered on July 11, 2019; THEREFORE,

IT IS ORDERED:

1. That the Petition for Reconsideration filed by D. Anne Wilson on July 31, 2019, is denied.

2. That this proceeding shall be marked closed.

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  December 19, 2019
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