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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Judith Benvenger (Complainant or Ms. Benvenger) filed on March 18, 2019, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero issued on March 8, 2019.[footnoteRef:1]  The Initial Decision dismissed Ms. Benvenger’s Formal Complaint (Complaint) against PECO Energy Company (Respondent or PECO) for failure to appear at the hearing and prosecute her Complaint.  No Replies to Exceptions were filed.  For the reasons set forth below, we shall deny the Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order. [1: 	 	Ms. Benvenger’s filing consists of handwritten notes on the Secretarial Letter issuing the Initial Decision with additional notes on the Initial Decision itself and the envelope enclosing her filing.  The format of the Complainant’s filing does not comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusions of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination.] 


History of the Proceeding

On October 9, 2018, Ms. Benvenger filed a Complaint against PECO alleging that the utility is threatening to shut off her electric service, that there are incorrect charges on her bills from PECO, and that she is having a reliability, safety or quality problem with her electric service.  For relief, the Complainant requested that the Respondent correct the billing issues and issue her a refund.  In her Complaint, Ms. Benvenger indicated that a court has granted a Protection from Abuse (PFA) order for her personal safety or welfare.  However, she did not attach a copy of the PFA order to the pleading.

On October 31, 2018, PECO filed an Answer denying all material allegations in the Complaint.  On November 7, 2018, Ms. Benvenger filed a reply to PECO’s Answer.

A Hearing Notice dated November 8, 2018, notified the Parties that an initial hearing was scheduled in this matter for Wednesday, December 12, 2018, at 10 a.m.  On November 26, 2018, Ms. Benvenger mailed the Hearing Notice back to the Commission with several handwritten notes.

Thereafter, a Prehearing Order dated November 20, 2018, was issued which inter alia, reminded the Parties of the date and time of the scheduled hearing and instructed Ms. Benvenger to submit a copy of the PFA order one week before the scheduled hearing.  The ALJ indicated that Ms. Benvenger did not submit a copy of her PFA order.  I.D. at 2.

On November 28, 2018, Ms. Benvenger mailed the Prehearing Order back to the Commission with several handwritten notes.  In her notes, Ms. Benvenger indicated that she would not be attending the hearing in this matter.  Tr. at 5.

The hearing convened as scheduled on December 12, 2018.  Counsel for PECO appeared and was accompanied by a potential witness who was prepared to testify.  The Complainant did not appear for the hearing at the scheduled start time.  As a result, the ALJ delayed the start of the hearing and reconvened twenty-nine minutes later.  When the proceeding was reconvened, and the Complainant still had not appeared the ALJ conducted the hearing in Ms. Benvenger’s absence.  Tr. at 5.

At the hearing, counsel for PECO moved to dismiss the Complaint with prejudice for lack of prosecution.  The ALJ determined that she would grant the Motion to Dismiss subject to a subsequent written order.  Tr. at 6.

The record was closed upon receipt of the hearing transcript on January 15, 2019.

By Initial Decision issued March 18, 2019, ALJ Vero dismissed the Complaint with prejudice for failure of Ms. Benvenger to appear for the hearing and prosecute her Complaint.

On March 18, 2019, Ms. Benvenger filed Exceptions.  No Replies to Exceptions have been filed.

Discussion

Legal Standards

As an administrative agency of the Commonwealth, the Commission is required to provide due process to the parties appearing before it.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984) (Schneider).  Due process is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider, 479 A.2d at 15 (Pa. Cmwlth. 1984).  The fundamental requirement of due process is the opportunity to be heard at a meaningful time and in a meaningful manner.  Montefiore Hospital Ass’n of Western Pennsylvania v. Pa. PUC, 421 A.2d 481, 484 (Pa. Cmwlth. 1980).

The Commission is required to fix the time and place of a hearing in a complaint proceeding and to serve notice thereof upon the parties of interest.  See 66 Pa. C.S. § 703(a)-(b).  Service on interested persons is sufficient to provide notice.  52 Pa. Code § 5.201(a).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  See Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (Pa. 1974) (Mayflower); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944, 946 (Pa. Cmwlth. 1994), appeal denied, 539 Pa. 696, 653 A.2d 1234 (1994); Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010) (Geary).

Once a hearing is scheduled and duly notified by the Commission, it is the responsibility of the parties to appear and participate in the hearing.  Mumma v. PPL Electric Utilities Corporation, Docket No. C-00014869 (Order entered January 24, 2002); Sentner v. Bell Tel. Co. of PA, Docket No. F-00161106 (Order entered October 25, 1993) (Sentner).

A party to a proceeding has the right to request a continuance of the hearing, which may be considered and granted by the presiding officer “only for good cause shown.”  See 52 Pa. Code § 1.15(b).  The party making the request must file a motion at least five days prior to the hearing date stating the facts on which the request is made, except that during a hearing, an oral request for hearing continuance may be made before the presiding officer in the hearing room.  52 Pa. Code § 1.15(b).

If a party fails to appear at a scheduled and duly notified hearing, the party will be deemed to have waived the opportunity to participate in a hearing in the matter.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  This result is not applied to the party, however, if the presiding officer determines that the party’s failure to appear was “unavoidable” and the interests of the other party (or parties) and the public will not be “prejudiced” by permitting the reopening or further examination.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  Also, this result may not be applied if the presiding officer of the Commission determines that the complainant demonstrated a good faith attempt to attend the hearing.  See, e.g., Yomari Then v. Philadelphia Gas Works, Docket No. F‑2012-2318264 (Order entered June 13, 2013); see also Windell C. Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011).

The public interest is prejudiced by the wasteful use of the agency’s and the respondent’s time and resources in addressing a complaint.  See Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995) (Jefferson), see also, e.g., Charles Nichols III v. Bell-Atlantic-Pennsylvania, Docket No. C‑00956667 (Order entered August 4, 1995).  Out of concern for the waste of the Commission’s (and respondent’s) time and resources, we have, on many occasions, dismissed pro se complaints with prejudice for failure to appear at a hearing.  See e.g., Cynthia Santore Smith v. PECO Energy Company, Docket No. F-2014-2446204 (Order entered September 3, 2015); Marilyn Day v. PECO Energy Company, Docket No. C‑2010‑2181515 (Order entered June 10, 2011); and Geary.

Any issue that we do not specifically delineate or address herein shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741, 744 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217, 1222-1223 (Pa. Cmwlth. 1984).

ALJ’s Initial Decision

ALJ Vero made eleven Findings of Fact and reached five Conclusions of Law.  I.D. at 3-4, 5-6.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In her Initial Decision, the ALJ explained that a Hearing Notice and a Prehearing Order were mailed to Ms. Benvenger at the address listed on her formal Complaint form and that neither of these documents was returned to the Commission as undeliverable by the post office.  Therefore, the ALJ reasoned, the Complainant was deemed to have received these documents and had sufficient notice of the day, date and time of the scheduled hearing.  I.D. at 5.

The ALJ also explained, that in addition to the constructive notice, the Complainant had actual notice of the day, date and time of the scheduled hearing as evidenced by the communications received from her on November 26 and 28, 2018.  According to the ALJ, Ms. Benvenger’s notes submitted on November 28, 2018, indicate that she would not be attending the hearing in this matter.  Id.[footnoteRef:2] [2: 	 	On November 28, 2018, Ms. Benvenger filed a copy of the Prehearing Order with hand-written comments on the document which included the statement “Not attending.”] 


Next, the ALJ explained that neither the Complainant nor a representative licensed to practice law in this Commonwealth appeared at the hearing on her behalf.  As of the date of the Initial Decision, the ALJ stated, there was no further communication from the Complainant regarding this hearing.  According to the ALJ, Ms. Benvenger’s failure to appear was unexcused.  Id.

The ALJ reasoned that once notice of a hearing and the opportunity to be heard have been provided, it is the responsibility of the parties to appear and participate in the hearing.  See, Sentner.  Here, the ALJ determined that the Complainant waived the opportunity to participate in the hearing by failing to appear.  Accordingly, the ALJ dismissed Ms. Benvenger’s Complaint with prejudice.  I.D. at 5 (citing 52 Pa. Code § 5.245(a), Sentner and Jefferson).

Exceptions 

The Complainant’s Exceptions consist of various hand-written statements on Commission-issued documents.  For example, Ms. Benvenger makes the following assertions in the paragraph spaces of the March 8, 2019, Secretarial Letter:

· I do not have a computer – personal car – or many credit cards.
· My telephone is now working ….
· Read the area newspapers.
· 7.  I have envelopes with the Carlisle, Pa. PECO’s address.
· 2.  Do not PECO turn power off for $4.15.
· Over paid PECO account – monthly ….
· 3.  My account now today has been updated at PECO.
· 4.  How many utility commission offices do you have?  Philadelphia – Harrisburg, Pa.
· 5.  I am not prejudice to PECO.
· 6.  Carlisle, Pa. – PECO billing address was paid in full – cash and money order.
· PECO said they have no office in Carlisle, Pa. 

Exceptions at 1.

The Complainant makes similar hand-written statements on a copy of the Initial Decision and the envelope enclosing her filing with the Commission.

[bookmark: _Hlk531348592][bookmark: _Hlk530386860]Disposition

[bookmark: _Hlk530385851]From an administrative due process standpoint, the question is whether a complainant’s failure to appear at a scheduled and duly notified hearing shall be deemed to be the party’s waiver of the opportunity to participate in a hearing in the matter.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  Whether the complainant’s failure to appear at the hearing was “unavoidable” is a fact-based question.  Where a complainant’s failure to appear at a scheduled hearing is unavoidable, the ALJ has the discretion to recognize that and to reschedule the hearing.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  However, if a complainant fails to bring the situation to the attention of the presiding officer prior to the issuance of the Initial Decision, the record closes and the presiding officer can no longer exercise that discretion.  See e.g., Alice Anderson v. PECO Energy Company, Docket No. F-2017-2614241 (Order entered July 18, 2018).  There is no indication that the Complainant attempted to contact the ALJ to request a continuance or to explain why she failed to appear at the hearing.

Additionally, in her Exceptions, the Complainant provides no explanation as to why she missed the scheduled hearing.  Thus, there is no basis to evaluate at the Exceptions stage whether Ms. Benvenger’s absence from the hearing was unavoidable.  Indeed, we are unable to discern what arguments are actually being asserted in her Exceptions.

Under the circumstances of this case, we find that the ALJ correctly dismissed the Complaint because Ms. Benvenger failed to appear at the hearing and to present any evidence in support of her Complaint.  Accordingly, the Complainant has failed to meet her burden of proof.  Therefore, we shall deny the Exceptions filed by the Complainant and adopt the ALJ’s Initial Decision.

Conclusion

Based on the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Judith Benvenger, filed on March 18, 2019, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Eranda Vero, issued on March 8, 2019, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint of Judith Benvenger, filed on October 9, 2018, at Docket No. C-2018-3005286, is dismissed with prejudice.

4. That this case is marked closed.
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