PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17120


	
	Public Meeting held December 19, 2019

	
Commissioners Present:

Gladys Brown Dutrieuille, Chairman
David W. Sweet, Vice Chairman
Andrew G. Place 
John F. Coleman, Jr. 
Ralph V. Yanora

	


	
Janette Lee-Curry

	
C-2018-3000610

	v.

	

	[bookmark: _Hlk22554510]Philadelphia Gas Works

	




OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Rescission (Petition) of Janette Lee-Curry (Ms. Lee-Curry or Petitioner) filed on December 4, 2018, seeking rescission of the Final Order of the Commission entered on November 6, 2018 (November 2018 Final Order). [footnoteRef:1] For the reasons discussed below, we shall deny the Petition. [1:  	As a procedural matter, on December 4, 2018, the Commission issued a Secretarial Letter (December 2018 Secretarial Letter) to the Parties of Record in this matter acknowledging receipt of the Petitioner’s letter which appeared to be late-filed exceptions to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Angela T. Jones issued on October 1, 2018 (Late-Filed Exceptions).  Because the Late-Filed Exceptions were received after the filing deadline for exceptions to the Initial Decision, but prior to entry of the Commission’s Final Order on November 6, 2018, the Late-Filed Exceptions were docketed by the Secretary as a Petition for Rescission under 52 Pa. Code § 5.572(d).  In addition, the December 2018 Secretarial Letter perfected service of the Petition on PGW, in accordance with 52 Pa. Code §1.54.] 


History of the Proceeding

On March 20, 2018, Ms. Lee-Curry filed a Formal Complaint (Complaint) alleging incorrect charges on her utility bill issued by the Philadelphia Gas Works (PGW) for service at 5906 Old York Road, Philadelphia, Pennsylvania (Service Address).  Complaint at 2-3.

On April 11, 2018, PGW filed an Answer to the Complaint (Answer) denying the material allegations of the Complaint.  Specifically, PGW denied among other things, that there are incorrect charges on the Complainant’s bill for service at the Service Address.  Therefore, PGW requested that the Complaint be dismissed.  Answer at 1-2.

[bookmark: _Hlk26196951][bookmark: _Hlk26197072]The initial hearing was convened as scheduled on May 22, 2018.  The Complainant appeared pro se and sponsored one exhibit (Complainant’s December 12, 2017 PGW bill, identified as Complainant Exhibit 1), which was admitted into the record.  PGW appeared represented by counsel and accompanied by one witness, Jennifer Pearson.  Respondent’s witness sponsored seven exhibits: (1) PGW Exhibit 1 (account statement for service address); (2) PGW Exhibit 2 (history of Complainant’s payment arrangements); (3) PGW Exhibit 3 (BCS Case No. 3578171); (4) PGW Exhibit 4 (letter stating lien on service address); (5) PGW Exhibit 5 (PGW answer to Complaint); (6) PGW Exhibit 6 (Complaint); and, (7) PGW Exhibit 7 (Complainant’s gas service account contacts history).  All seven PGW Exhibits were admitted into the record.

A further hearing was convened as scheduled on July 11, 2018.  The Complainant appeared pro se.  PGW appeared represented by counsel and accompanied by one witness, Jessica Glace.  Respondent’s witness sponsored 1 exhibit, PGW Exhibit 8 (PGW bill to Complainant dated November 10, 2015).

The record closed on August 7, 2018. 

On October 1, 2018, the Commission issued the Initial Decision of Administrative Law Judge (ALJ) Jones, in which the ALJ dismissed the Complaint in its entirety on the grounds that Ms. Lee-Curry failed to sustain her burden of proof.  I.D. at 1, 21.

Exceptions to the ALJ’s Initial Decision were due on or before October 22, 2018, but no Exceptions were filed by the due date.  

On November 1, 2018, the Petitioner submitted her Late-Filed Exceptions.  The Late-Filed Exceptions were not served upon PGW by Ms. Lee-Curry but were subsequently served on PGW by the Commission as noted above.

[bookmark: _Hlk26174616]On November 6, 2018, the November 2018 Final Order adopted the ALJ’s Initial Decision as the Final Order of the Commission by operation of law, pursuant to 66 Pa. C.S. § 332(h). 

On December 4, 2018, the Late-Filed Exceptions were docketed as a Petition for Rescission by the Secretary of the Commission via the December 2018 Secretarial Letter.

On December 14, 2018, PGW filed an Answer to the Petition.

We now turn to the merits of the Petition.
 
Discussion

A.	Legal Standards

Initially, we note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  

By the terms of Section 703(g) of the Code, the Commission has the power to amend or rescind its own orders at any time subject only to the requirements of due process.  Section 703(g) of the Code states:
The commission may, at any time, after notice and after opportunity to be heard as provided in this chapter, rescind or amend any order made by it.  Any order rescinding or amending a prior order shall, when served upon the person, corporation, or municipal corporation affected, and after notice thereof is given to the other parties to the proceedings, have the same effect as is herein provided for original orders.

66 Pa. C.S. § 703(g); see also Department of Highways v. Pa. PUC, 138 A.2d 143 (Pa. Super. 1958).  In exercising our authority to amend or rescind an order pursuant to Section 703(g) of the Code, the Supreme Court of Pennsylvania has stated: “Because such relief may result in disturbance of final orders, it must be granted judiciously and only under appropriate circumstances.”  See City of Pittsburgh v. Pennsylvania Department of Transportation, 416 A.2d 461 (Pa. 1980).

While a petition under Section 703(g) may “properly raise any matter designed to convince the commission that it should exercise its discretion . . . to rescind or amend a prior order in whole or in part,” at the same time “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, Docket No. C-R0597001 et al., 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (Duick) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  As we stated in Duick:

What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.

Duick at 559 (emphasis added).  
Furthermore, a decision to deny a petition for rescission or amendment is a matter squarely within the Commission’s discretion, subject to being overturned only where a reviewing court finds “the agency’s decision demonstrates evidence of bad faith, fraud, capricious action or abuse of power.”  West Penn Power Co. v. Pa. PUC, 659 A.2d 1055, 1065 (Pa. Cmwlth. 1995).

Under the standards of Duick, a petition for rescission may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Id. at *13.

B.	The November 2018 Final Order and the ALJ’s Initial Decision

As discussed above, the Commission’s November 2018 Final Order permitted the Initial Decision of ALJ Jones to become final without further Commission action, dismissed the Complaint, and marked the docket closed.

In the Initial Decision, ALJ Jones made fifty-two Findings of Fact and reached thirteen Conclusions of Law.  I.D. at 4-10, 19-21.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In the Initial Decision, the ALJ addressed the factual and legal arguments raised by Ms. Lee-Curry’s Complaint.  Based upon the averments of the Compliant, Ms. Lee-Curry’s testimony and the evidence of record submitted by the parties, the ALJ concluded the Complainant had failed to carry her burden of proof to establish any violation of the Code or Commission Regulations by PGW.  I.D. at 19.
Specifically, the ALJ rejected the Complainant’s averment that she was entitled to a payment arrangement in the Complaint proceeding, on the grounds that the Service Address was a commercial rental property not a residence and therefore, she was not entitled to a payment arrangement. I.D. at 11-14 (allegations regarding eligibility for payment arrangement).  In addition, after a thorough review of the accounting of charges, the ALJ rejected the allegation of incorrect charges to the Complainant’s account.  I.D. at 14-15(allegations regarding incorrect charges).  

The ALJ also rejected the Complainant’s assertion that her failure to pay the PGW bills in a timely manner was due to PGW’s use of an “incorrect billing address.”  The ALJ concluded that the Complainant was culpable for PGW’s use of the “incorrect billing address,” since the Complainant was obligated to notify PGW of a change in billing address and failed to do so.  I.D. at 15-16 (allegations regarding PGW’s use of incorrect billing address). 

Finally, the ALJ rejected the Complainant’s claims that she was not bound to any prior payment arrangement, and therefore could not have defaulted by failing to pay under the terms of the arrangement.  The ALJ concluded that the weight of the evidence established that the Complainant was aware of the existence of the payment arrangement.  In any case, the ALJ rejected the Complainant’s claim that her lack of knowledge of the payment arrangement was due to PGW’s use of an outdated billing address, again noting that the Complainant was culpable for her failure to notify PGW of an updated billing address.  I.D. at 16-17 (dispute over company-issued payment arrangements).

The ALJ dismissed the Complaint because the Complainant failed to carry her burden of proof to establish that PGW had violated any provision of the Code or Commission Regulations.  I.D. at 19.
C.	Petition for Rescission

The Petitioner raises five issues in the Petition, set forth as paragraphs 1-5.  Petition at 1-2, para. 1-5.  Petitioner seeks rescission of the denial of her Complaint in its entirety. Id.

Specifically, Petitioner sets forth five numbered paragraphs which dispute the ALJ’s legal and factual conclusions, as follows: 

1) disputes the legal conclusion that the Petitioner is not eligible for a payment arrangement, and asserts eligibility based on income;

2) disputes the factual finding that the Petitioner moved from the billing address in 2016, and asserts that the attached “HUD Settlement Statement” verifies that she moved from the billing address in 2015;

3) disputes the factual finding that PGW had provided a lien letter regarding the service address, on the basis that the letter was not sent to the correct address;

4) disputes receipt of the November 2015 bill from PGW, PGW Exhibit 8, on the basis that the bill was sent to the incorrect address; and, 

5) asserts specific factual errors at pages 6 and 19 of the ALJ’s Initial Decision, in the ALJ’s finding that the sale of the billing address property was in 2016, which Petitioner alleges is contradicted by the “HUD Settlement Statement” listing the sale as completed in 2015.

Petition at 1-2, para. 1-5. 

In summary, Petitioner asserts rescission is warranted because: 1) Petitioner’s income is limited and therefore justifies issuance of a payment arrangement; 2) Petitioner’s failure to meet payment obligations to PGW was due to lack of notice where PGW bills were sent to an incorrect billing address; and 3) the Company’s use of an incorrect billing address resulted in the failure to adequately notify Petitioner of any liens on the service address.  Petition at 1-2.

D. 	PGW’s Answer to the Petition

In its Answer, PGW avers that the Petition fails to meet the Duick standards and did not establish a proper basis for rescission.  Specifically, PGW argues the Petitioner has not established the existence of any newly discovered evidence, a substantial change in circumstances, or an error of fact or law.  Answer to Petition at 2-3.  Moreover, PGW asserts that because the Petitioner raises the same issues the ALJ already considered and rejected in her Initial Decision, the Commission should deny the Petition.  Id. at 3-4.

E. 	Disposition

Presently, Ms. Lee-Curry’s Petition raises the same facts and arguments previously asserted by the Complaint that were addressed by the ALJ in her Initial Decision and adopted by the Commission in the November 2018 Final Order.  The ALJ rejected those claims by her review and disposition of Ms. Lee-Curry’s testimony and evidence in the Complaint proceeding.  See, I.D. at 11-14 (allegations regarding eligibility for payment arrangement); I.D. at 14-15(allegations regarding incorrect charges); I.D. at 15-16 (allegations regarding PGW’s use of incorrect billing address); I.D. at 16-17 (dispute over company-issued payment arrangements).  Based on our review of the record and the instant Petition, we will deny the Petitioner’s request for rescission of our November 2018 Final Order.

The ALJ rejected each of the issues raised by the Petition for Rescission, as summarized above.  With respect to eligibility for a payment plan, the ALJ denied the Petitioner’s eligibility on the basis that the Service Address in question was a commercial rental property owned by the Petitioner, rather than residential property. I.D. at 11-14.  The ALJ correctly concluded that the Petitioner’s level of income is not relevant to the determination.  Id.  Therefore, the Petitioner’s assertions regarding income level which were thoroughly reviewed and rejected by the November 2018 Final Order do not establish a basis for rescission of that order.  See, Pet. at 1, para. 1; I.D.at 11-14.

[bookmark: _Hlk26183970][bookmark: _Hlk26183625]Similarly, the ALJ rejected the Complainant’s allegation that PGW’s use of the billing address provided to PGW by the Complainant constituted a violation under the Code or Commission Regulations. I.D. at 16.  Although the Complainant alleged that PGW failed to provide bills and a notice of lien, the ALJ noted that it was the Complainant who was responsible for not receiving PGW’s correspondence, by failing to properly notify PGW of a change in billing address.  Id.  The ALJ found that the Complainant failed to sustain her burden of proof that PGW was culpable for the alleged failure of Complainant to receive either bills or notice of liens from PGW.  I.D. at 15-16.[footnoteRef:2]  Therefore, the Petitioner’s assertions that she failed to receive correspondence from PGW, including bills and lien letters, which were thoroughly reviewed and rejected in the ALJ’s Initial Decision do not establish a basis for rescission of that order.  See, Pet. at 1‑2, para. 3 and 4; I.D at 15-16. [2:  	We note that the Petitioner’s assertions of factual error in the ALJ’s Initial Decision regarding the date of sale of the property used as the utility “billing address” are irrelevant.  See, Pet. at para 2 and 5.  The Complainant provided PGW with the “billing address” (305 East Walnut Lane).  I.D. at 7.  As the ALJ properly observed, a customer is obligated to promptly provide PGW with any change in billing address.  Here, it was the customer’s failure to provide PGW with a change of billing address which led to bills being sent to 305 East Walnut Lane, not any failure on the part of PGW.  The sale of the property at 305 East Walnut Lane is irrelevant.  Therefore, the Petitioner continues to be obligated to pay utility bills sent by PGW to the “billing address” which the Petitioner provided to PGW.  I.D. at 16.] 


As previously noted, petitions for rescission of a prior final order of the Commission may be granted where the Commission is persuaded by new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  Duick v. Pennsylvania Gas and Water Company, 1982 Pa. PUC Lexis 4, *12-13 (Duick).  Therefore, Petitioner is required to do more than simply restate the same arguments previously reviewed and rejected by the Commission.

Here, the Petitioner’s arguments in support of rescission neither raise new or novel arguments, nor call to our attention matters which may have been previously overlooked.  To the contrary, Petitioner restates the same arguments made in the underlying complaint proceeding, i.e., that PGW’s use of the incorrect billing address was the cause of the Petitioner’s failure to meet her billing obligations.  See, Petition at 1‑2.  The arguments raised by the Petition have already been considered and rejected by the ALJ’s determination denying the Complaint.  See, I.D. at 19-21.

We find that, pursuant to Duick, we are unpersuaded that rescission of the Commission’s November 2018 Final Order is warranted because the Petition fails to assert new or novel arguments or matters which were previously not considered.  Therefore, we will deny the Petition.

Conclusion

Based upon our review of the Petition, the Commission’s November 2018 Final Order, the underlying record and applicable law, we shall deny the Petitioner’s request for rescission of the Final Order of the Commission entered on November 6, 2018; THEREFORE,

IT IS ORDERED:

1. That the Petition for Rescission by Janette Lee-Curry on December 4, 2018, is denied, consistent with this Opinion and Order.
2. That this proceeding shall be marked closed.

[bookmark: _GoBack][image: ]BY THE COMMISSION,

	

Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  December 19, 2019

ORDER ENTERED:  December 19, 2019
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