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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Michael Guagenti (Mr. Guagenti or the Complainant) filed on December 4, 2018, to the Initial Decision (Initial Decision or I.D.) of Administrative Law Judge (ALJ) Darlene D. Heep in the above-captioned proceeding.  On December 14, 2018, PECO Energy Company (PECO or the Company) filed Replies to Exceptions.  For the reasons discussed below, we shall deny the Complainant’s Exceptions and adopt the Initial Decision of ALJ Heep, consistent with this Opinion and Order.

History of the Proceeding 

On April 27, 2018, the Complainant filed a Formal Complaint (Complaint)[footnoteRef:1] against PECO regarding electric service at 2544 South Jessup Street, Philadelphia, PA.  In the Complaint, the Complainant:  (1) requested a new payment arrangement; (2) stated that his budget billing monthly bill increased from $62.00 per month to $95.00 per month; (3) stated that he was removed from budget billing against his wishes; and (4) stated that he received a monthly bill of $247.00.  The Complainant asserted that the amount of his bill has increased while his usage has decreased.  For relief, the Complainant requested that PECO re-enroll him on the budget billing program.  Complaint at 2-3.  [1:  	The Complaint was a timely appeal of a Bureau of Consumer Services decision (BCS) Case Number 3583250.  On May 16, 2018, the Commission served the Complaint on PECO.] 


On June 1, 2018, PECO filed an Answer denying all the material allegations of the Complaint (Answer).  Specifically, PECO stated that:  (1) the Complainant re-enrolled in PECO's Customer Assistance Program (CAP) on June 7, 2016; (2) his CAP account was transitioned to the CAP-Fixed Credit Option (CAP-FCO) on November 24, 2016; (3)  the Complainant is actively enrolled in CAP; and (4) the Complainant was scheduled to recertify in CAP at the time the Answer was filed.  Answer at 1-3.

PECO further stated in its Answer that on November 9, 2017, it removed the Complainant from the budget billing program when the Complainant contacted PECO to dispute his budget and stated that he could no longer afford it.  Answer at 2.  When PECO removed the Complainant from the budget billing program, the charges that were deferred under the budget billing program in the amount of $212.66, became due.  Id. 

In the Answer, PECO further stated that the Complainant was re-enrolled in budget billing on May 1, 2018 and that, at the time the Answer was filed, the Complainant's budget bill was $68.00 per month.  Id.  PECO also asserted that the bills sent to the Complainant were correct and that his budget bill increased to $95.00 for a period because budget bills are calculated based on a customer’s average usage over twelve months.  Answer at 2-3; Exh. 2.
 
PECO also stated that the Complainant's outstanding balance of $282.88 is comprised entirely of CAP arrears.  Answer at 3.  PECO asserted that 66 Pa. C.S. § 1405(c) prohibits the Commission from awarding a payment arrangement on CAP arrears and therefore the Complainant is not entitled to a payment arrangement.  Id.

On July 31, 2018 a telephonic hearing convened as scheduled.  Mr. Guagenti appeared pro se and presented no exhibits.  PECO appeared represented by counsel, Shawane Lee, Esq., who presented a witness Dana McCallum, Regulatory Assessor for PECO.  Ms. Lee also introduced the following six exhibits:

		PECO 1  
	(Account Balance Statement) 

		PECO 2 
	(PECO Bill) 

		PECO 3 
	(CAP History Record)

		PECO 4 
	(Budget Billing Statement) 

		PECO 5 
	(Case Details Report)

		PECO 6 
	(BCS Decision Report) 



During the hearing, Mr. Guagenti stated that he was not seeking a payment arrangement. I.D. at 3, Tr. 5.  Also, during the hearing, Mr. Guagenti stated that PECO had removed him from the CAP and requested that he be re-enrolled.  Tr. 6-8.

PECO did not object to the Complainant’s additional claim.  I.D. 4. 
At the hearing, the Parties were directed to submit late-filed Exhibits and provide each Party with a copy and an opportunity to object to the exhibits.  

On August 8, 2018, PECO filed the following late-filed Exhibits: (1) PECO 7 - CAP-Fixed Credit Option Calculations; and (2) PECO 8 - Letter to CAP Customer explaining monthly CAP credit program. 

On August 9, 2018, the Complainant submitted Complainant Exhibit 1 (copies of 5 letters from PECO congratulating the Complainant on reducing his energy usage).  No objections were filed in opposition to the late-filed exhibits.  I.D. at 4; Tr. 55.

The ALJ admitted all nine exhibits into the record and the record closed on August 24, 2018.  I.D. at 4.

As previously noted, the Complainant filed Exceptions on December 4, 2018, and PECO filed Reply Exceptions on December 14, 2018.  

Discussion

Legal Standards

As a matter of law, to establish a legally sufficient claim, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  The offense must be a violation of the Public Utility Code (Code), a Commission Regulation or Order or a violation of a Commission-approved tariff.  66 Pa. C.S. § 701.

As the party seeking affirmative relief from the Commission, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S.A. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a Regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).

Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. denied, 602 A.2d 863 (Pa. 1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. PUC, 413 A.2d 1037 (Pa. 1980). 

Pursuant to Section 1501 of the Code, a public utility has a duty to maintain “adequate, efficient, safe, and reasonable service and facilities” and to make repairs, changes, and improvements that are necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  See, 66 Pa. C.S. § 1501.

Section 1501 of the Code, 66 Pa. C.S. § 1501, provides, in pertinent part, as follows:
 
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities . . .  Such service and facilities shall be in conformity with the regulations and orders of the commission. . . . 
 
66 Pa. C.S. § 1501.
 
The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. PUC, 654 A.2d 72 (Pa. Cmwlth. 1995).  The term “service,” used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them.  See, 66 Pa. C.S. § 102.
 
Additionally, public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pa. PUC, 663 A.2d 281 (Pa. Cmwlth. 1995).  Complainants have a “heavy” burden when challenging the reasonableness of a tariff provision.  Shenango Township Board of Supervisors v. Pa. PUC, 686 A.2d 910, 914 (Pa. Cmwlth. 1996), “Tariff provisions that have been properly submitted to and approved by the Commission are prima facie reasonable.”  Id.

Upon the presentation by the Complainant of evidence sufficient to initially 
satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 461 A.2d 1234 (Pa. 1983).
While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

B.	The ALJ’s Initial Decision

ALJ Heep made sixteen Findings of Fact and reached seven Conclusions of Law which are incorporated herein by reference and are adopted without comment, unless they are either expressly or by necessary implication, rejected or modified by this Opinion and Order.  I.D. at 4-6 and 13-14. 

In the Initial Decision, the ALJ’s analysis of the billing dispute addressed the following issues: 1) whether PECO wrongfully removed the Complainant from Budget Billing; 2) whether PECO wrongfully removed the Complainant from the CAP program; and 3) whether the Complainant’s budget bills are accurate. I.D. at 8-12. In reviewing Complainant’s billing issues, the ALJ considered the evidence presented by the Complainant and the rebuttal evidence proffered by PECO.
Specifically, the ALJ considered the Complainant’s testimony that he was removed from budget billing without his request.  Mr. Guagenti also testified that his budget bill was too high because the evidence showed that his electric usage had decreased but his electric bill had increased.  I.D. at 8-11.  The Complainant further testified that PECO had failed to reenroll him in the CAP program.  Id.  In response to the Complainant’s allegations, PECO presented the testimony of its witness, Dana McCollum, Regulatory Assessor for PECO, regarding Mr. Guagenti’s billing and case history. I.D. at 9-12.

With respect to the claim that PECO had wrongfully removed Mr. Guagenti from budget billing, and thereby caused his bills to increase, Mr. Guagenti testified that PECO had removed him from budget billing without his consent.  PECO’s witness, Ms. McCollum, testified regarding PECO’s documentation of the circumstances under which PECO had removed Mr. Guagenti from budget billing.  PECO’s records of customer communication reflect that Mr. Guagenti had initiated his removal when he called PECO and stated that “he could not afford” the budget bill amount.  PECO staff therefore removed his account from budget billing.  However, Mr. Guagenti testified he did not intend his call to PECO to be interpreted as a request to be removed from budget billing.  I.D. at 9; PECO 4, Tr. 42.

The ALJ reasoned that, based upon Mr. Guagenti’s call to PECO about the budget bill amount, stating he “could not afford it,” PECO staff reasonably construed this as a request to be removed from budget billing.  I.D. at 9.  The ALJ noted that Mr. Guagenti confirmed in testimony that when he called and requested to be placed back on budget billing, PECO did so.  Id.  Under the circumstances, the ALJ concluded that PECO’s removal of the Complainant from budget billing was reasonable, due to miscommunication between the Complainant and PECO, rather than any failure or error on PECO’s part.  Therefore, the ALJ concluded PECO’s action did not rise to the level of a violation of PECO’s duty to provide reasonable service.  I.D. at 9-10.
With respect to the Complainant’s de-enrollment in PECO’s CAP plan, the ALJ viewed the testimony by both the Complainant and Ms. McCollum, that the Complainant’ recertification for eligibility for PECO’s CAP plan was denied due to the Complainant’s failure to provide the necessary documentation.  PECO confirmed that upon provision of the proper documentation of Mr. Guagenti’s spouse’s income verification, Mr. Guagenti will be re-enrolled in the CAP plan.  I.D. at 10-11; Tr. 34-16.  Again, the ALJ concluded that PECO’s conduct requiring income verification prior to enrollment was reasonable and consistent with the terms of the CAP plan.  Therefore, the ALJ found the facts could not establish a violation of PECO’s duty to provide reasonable service.  I.D. at 11.

Finally, with respect to the claim that PECO’s bill was incorrect based on the Complainant’s assertion that his electric usage has decreased yet his budget bill amount has increased, PECO’s witness testified that Mr. Guangenti was correct.  As a matter of fact, PECO’s witness showed through the billing records, that Mr. Guagenti’s usage had decreased during the same period his budget billing amount had increased.  However, rather than any error in the billing, PECO’s witness testified that the increased billing amount resulted from the Commission’s approval of PECO’s change in the CAP program to CAP-FCO.[footnoteRef:2]  I.D. at 12, Tr. 50.   [2:  	PECO Energy Company Universal Service and Energy Conservation Plan for 2016-2018 Submitted in Compliance with 52 Pa. Code §§ 54.74 and 62.4, Docket No. M-2015-2507139 (Order Entered August 11, 2016); 2016 Pa. PUC LEXIS 249 (Pa. PUC 2016) at 7.	] 


The ALJ reasoned: 

	Under CAP-FCO, Mr. Guagenti is no longer receiving a 25% discount from the total revenue bill as he did under the previous program.  (Tr. 51).  Therefore, although Mr. Guagenti is correct that he is in fact paying more for using less energy, there is no violation here because the Commission approved the CAP program changes with this result.  See Docket Number M 2015-2507139, a revised tariff section reflecting its change from CAP to CAP FCO;  
PECO Supplement No 20 to Tariff Electric Pa. P.U.C. No. 5.  This tariff provision, and the PECO CAP-FCO program contained therein, is prima facie reasonable.  Shenango Township, supra.  

I.D. at 12. 

Under these circumstances, the ALJ concluded that there was no basis upon which to find PECO had calculated the Complainant’s bill in error, and therefore, no basis upon which to find PECO had violated any provision of the Code, Commission Regulations, or any outstanding Order of the Commission, with respect to the budget billing amount.  I.D. at 13.

Viewing the Complaint in its entirety and weighing the evidence presented, the ALJ concluded that the Complainant failed to offer enough evidence to establish that PECO’s conduct constituted a violation of any duty under the Code, Commission Regulations, or Order of the Commission.  I.D. at 14.  Therefore, the ALJ concluded that the claim must be dismissed.  Id. 

C.	Exceptions and Reply Exceptions

1. The Complainant’s Exceptions

The Complainant’s Exceptions[footnoteRef:3] are not set forth in numbered paragraphs and do not identify specific findings to be challenged, therefore, we shall summarize the claims raised in the Exceptions. [3:  	We note that Complainant’s Exceptions consist of three handwritten pages which are not set forth in numbered paragraphs and do not identify the finding of fact or conclusion of law to be challenged, and therefore do not conform with our Regulations at 52 Pa. Code § 5.533, governing format.  However, because the Complainant appears pro se, in the interest of justice, we shall exercise our discretion to liberally construe our regulations, to treat the Exceptions as properly filed.  See, 52 Pa. Code § 1.2. ] 


On Exception, the Complainant states that he disagrees with ALJ Heep's Initial Decision.  The Complainant contends, inter alia, that the finding that his budget billing amount was correct was in error because his electric usage declined during the same billing period his utility bill increased and alleges error regarding PECO’s handling of his CAP plan enrollment.  Exc. at 2. 

For relief, the Complainant requests a new hearing.  Exc. at 2-3.

a. PECO’s Reply Exceptions

In its Reply to the Exceptions, PECO generally asserts that the Complainant fails to adequately raise any factual or legal errors upon which to reverse the ALJ’s Initial Decision.  R. Exc. at 2.

PECO notes that the Complainant’s Exceptions are a general statement of disagreement with the ALJ’s Initial Decision and do not meet the requirement that exceptions must include “supporting reasons for the exceptions,” per the Commission's Regulations.  Id.  Specifically, PECO asserts the Complainant’s Exceptions fail to comply with the regulation at § 5.533(b): 

(b) Each exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exceptions shall follow each specific exception.

52 Pa Code § 5.533 (b).

PECO reiterates the ALJ’s reasoning and conclusions for finding that PECO correctly billed the Complainant for the budget billing amount.  R. Exc. at 2-3.  Similarly, PECO reiterates the ALJ’s reasoning and conclusion regarding the claim that PECO had wrongfully denied the Complainant’s renewal in the CAP plan. R. Exc. at 3.  PECO asserts that the ALJ’s reasoning and conclusions were correct. R. Exc. at 4.  

Accordingly, PECO requests that the Complainant's Exceptions be denied.  Id. 

Disposition 

Upon consideration of the Exceptions, we agree with PECO, that the Complainant’s Exceptions fail to assert any factual or legal error upon which to reverse the ALJ’s Initial Decision.  The record reflects that the ALJ conducted a thorough review of the testimony of the Complainant and PECO’s witness, together with the Exhibits presented by the Parties.  The record evidence demonstrates that PECO properly billed the Complainant during the periods in question, and committed no violation of the Code, Commission Regulations or Commission Order.

To the extent the Complainant’s Exceptions may be construed to challenge the PECO’s calculation of the amount of the Complainant’s budget billing, on the basis that the Complainant’s electric usage decreased, yet his budget billing amount increased, we shall deny the Exception.  The ALJ’s analysis of PECO’s calculation of the budget billing amount explained that the increase in the Complainant’s budget bill was due to the rate increase which was applied to the budget billing calculation following the Commission’s approval of the new terms of PECO’s CAP-FCO.  I.D. at 12.  This rate increase had the effect of increasing the Complainant’s budget billing amount, even though the Complainant’s electric usage decreased during the billing period. 

With respect to the Complainant’s allegation that he was wrongfully removed from budget billing, the ALJ Heep determined:

Section 1501 requires reasonable service, not perfect service. The company removing the Complainant from Budget Billing, while perhaps not what the customer intended when he called PECO in November of 2017, does not rise to the level of a violation. Further upon the Complainant contacting PECO months later and asking to receive Budget Billing, the company honored his request immediately and placed him back on Budget Billing. There is no violation here.

I.D. at 9-10.  We concur with the ALJ’s conclusion.  Therefore, to the extent the Complainant’s Exceptions challenge the ALJ’s finding that PECO’s removal of Complainant from budget billing was not a violation, we shall deny the Complainant's Exception.

Finally, to the extent the Exceptions may be construed to assert error regarding the ALJ’s denial of the Complainant’s claim that he was wrongfully denied reenrollment to PECO’s CAP plan, we shall deny the Exception.

We agree with PECO that the Complainant’s Exception fails to provide any factual or legal support to claim error.  The evidence of record and the Complainant’s own testimony establish that the Complainant’s reenrollment depends upon the Complainant’s provision of income verification to PECO.  I.D. at 11.  Under the circumstances, it is the Complainant’s failure to provide documentation, and not any conduct on the part of PECO, which precludes the Complainant’s re-enrollment in the PECO’s CAP plan.  Therefore, there is no evidence to indicate that PECO is in violation of the Code, Commission Regulations or Order.  Id.  

We find that the ALJ properly weighed the evidence presented to conclude that the Complainant failed to carry his burden of proof, and therefore, dismissal of the Complaint was appropriate, consistent with Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  Accordingly, we adopt the ALJ Heep’s decision dismissing the Complainant's Formal Complaint.

Conclusion

Based upon our consideration of the allegations of the Formal Complaint and PECO’s Answer thereto, the evidence of record, the Complainant’s Exceptions and PECO’s Reply Exceptions, we conclude that, for the reasons set forth above, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision dismissing the Formal Complaint in its entirety; THEREFORE,

IT IS ORDERED:

1. That the Exceptions filed by Michael Guagenti on December 4, 2018 at this docket, are denied.

2.	That the Initial Decision of Administrative Law Judge Darlene D. Heep, issued on November 21, 2018, at this docket, is adopted. 

3.	That the Formal Complaint filed by Michael Guagenti on April 27, 2018, at this docket, is dismissed.

4.	That this docket shall be marked closed. 

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  December 19, 2019
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