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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition) filed by Catherine Lamagna (Complainant or Ms. Lamagna) on December 29, 2018, requesting reconsideration of the Commission's Final Order entered on December 21, 2018 (Final Order), in the above-captioned docket.  For the reasons discussed below, we shall deny the Petition.

I. Background

This case involved a Formal Complaint (Complaint) concerning whether Pennsylvania Electric Company’s (Penelec’s or the Company’s) installation and use of advanced metering infrastructure (AMI), or a smart meter, at the Complainant’s residence for the purpose of measuring electricity consumption in the ordinary course of business constitutes safe and reasonable service under Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. § 1501.

Penelec is an electric distribution company (EDC) subject to the jurisdiction of the Commission that furnishes, owns and maintains the meters in its distribution system.  See Penelec Tariff Electric Pa. P.U.C. No. 81, Rules 7 and 8, Original Pages 45, 60, effective May 3, 2015.

Act 129 of 2008 (Act 129 or Act), inter alia, amended Chapter 28 of the Code and required EDCs with more than 100,000 customers to file smart meter technology procurement and installation plans for Commission approval and to furnish smart meter technology within its service territory in accordance with the provisions of the Act.  See 66 Pa. C.S. § 2807(f).

[bookmark: _Hlk22627194]By Order entered in 2009, the Commission directed all EDCs subject to Act 129’s smart meter requirements, including Penelec, to universally deploy smart meter technology within their respective service territories in the Commonwealth in accordance with a depreciation schedule not to exceed fifteen years and in accordance with other guidelines established therein.  See Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Implementation Order entered June 24, 2009) (Smart Meter Procurement and Installation Order).

Penelec, along with Metropolitan Edison Company, Pennsylvania Power Company and West Penn Power Company (collectively, the FirstEnergy Companies), sought and obtained the Commission’s approval to complete the installation of AMI meters on or before December 31, 2022, with substantially all customers (98.5%) to receive an AMI meter by mid-2019, and the remaining 1.5% of customers to receive installation by December 31, 2022 (Penelec’s Revised Deployment Plan).  See Joint Petition of Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company for Approval of Their Smart Meter Deployment Plan, Docket Nos. M-2013-2341990, M-2013-2341991, M‑2013-2341993, and M-2013-2341994 (Opinion and Order entered June 25, 2014).

Additionally, on May 1, 2015, the Commission approved Penelec’s Customer Privacy Policy Regarding Protection of Smart Meter Information (Privacy Policy), which outlines all of the privacy protections adhered to by Penelec in its deployment of smart meters.[footnoteRef:1]  See Smart Meter Customer Privacy Policy for Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company, and West Penn Power Company, Docket Nos. M-2013-2341990, M‑2013‑2341991, M-2013-2341993, and M-2013-2341994 (Sec. Letter dated May 1, 2015). [1:  	The protections in the Privacy Policy provide that no sensitive customer information, such as the customer’s name, address, Social Security number, driver’s license number, employer identification number, date of birth, credit card number, passport number or bank account number, is accessible through Penelec’s smart meter network.  According to the Privacy Policy, the only customer information collected by the Company’s smart meters is the Service Location usage data.  The smart meter, like an analog meter, is unable to determine what the individual sources of the electric usage are, only the total amount of electricity consumed and recorded by the installed meter at the property for a period of time.  The Privacy Policy also specifies how it protects against unauthorized access to usage information within its smart meter network.] 

II. History of the Proceeding

On June 6, 2017, Ms. Lamagna filed her Complaint with the Commission against Penelec, alleging, inter alia, that the Company was threatening to shut off her electric service or has shut off service and objecting to the installation of a smart meter at her home.  The Complainant averred, inter alia, that smart meters are unsafe, vulnerable to cyber threats, and inferior in quality to analog meters and that they present serious health concerns, emit dirty electricity, and present various biological issues.  The Complainant, inter alia, requested that the Commission require Penelec: (1) to stop threatening to terminate her electric service; and (2) to stop requesting access to her property to install a smart meter until the smart meters are proven safe and cyber secure by an independent third-party testing facility.

On June 26, 2017, the Company filed an Answer and New Matter to the Complaint, essentially admitting that a termination notice was sent to the Complainant and denying the remaining material allegations set forth in the Complaint.

On May 22, 2018, an evidentiary hearing was held.

On November 19, 2018, the Commission served the Initial Decision (Initial Decision or I.D.) of Administrative Law Judge (ALJ) Jeffrey A. Watson, dated October 30, 2018.

No Exceptions were filed to the Initial Decision.

On December 21, 2018, the Commission entered the Final Order, which adopted ALJ Watson’s Initial Decision without further Commission action, pursuant to Section 332(h) of the Code, dismissed the Complaint with prejudice, and closed the docket.
As noted above, on December 29, 2018, the Complainant filed the instant Petition for Reconsideration of the Final Order.  On January 11, 2019, Penelec filed an Answer in Opposition to the Petition.  The Petition is ready for disposition.

III. Discussion
[bookmark: _Hlk11327507]
A. Legal Standards

By the terms of Section 703(g) of the Code, the Commission has the power to amend or rescind its own orders at any time subject only to the requirements of due process.  Section 703(g) of the Code states:

The commission may, at any time, after notice and after opportunity to be heard as provided in this chapter, rescind or amend any order made by it.  Any order rescinding or amending a prior order shall, when served upon the person, corporation, or municipal corporation affected, and after notice thereof is given to the other parties to the proceedings, have the same effect as is herein provided for original orders.

66 Pa. C.S. § 703(g); see also Department of Highways v. Pa. PUC, 138 A.2d 143 (Pa. Super. 1958).  In exercising our authority to amend or rescind an order pursuant to Section 703(g) of the Code, the Supreme Court of Pennsylvania has stated: “Because such relief may result in disturbance of final orders, it must be granted judiciously and only under appropriate circumstances.”  See City of Pittsburgh v. Pennsylvania Department of Transportation, 416 A.2d 461 (Pa. 1980).

While a petition under Section 703(g) may “properly raise any matter designed to convince the commission that it should exercise its discretion . . . to rescind or amend a prior order in whole or in part,” at the same time “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, Docket No. C-R0597001 et al., 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (Duick) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  As we stated in Duick:

What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.

Duick at 559 (emphasis added).

Furthermore, a decision to deny a petition for rescission or amendment is a matter squarely within the Commission’s discretion, subject to being overturned only where a reviewing court finds “the agency’s decision demonstrates evidence of bad faith, fraud, capricious action or abuse of power.”  West Penn Power Co. v. Pa. PUC, 659 A.2d 1055, 1065 (Pa. Cmwlth. 1995).

Finally, it is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Thus, any argument in the Petition that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.

B. ALJ’s Initial Decision

[bookmark: _Hlk24112069]In the Initial Decision, the ALJ dismissed the Complaint for failure to prove by a preponderance of evidence that the proposed meter installation violates a Commission order, rule or regulation or constitutes unsafe or unreasonable service under 66 Pa. C.S. § 1501.  I.D. at 1.  The ALJ concluded that the Complainant failed to present any credible or relevant evidence to support her allegations that smart meter deployment is unsafe or violates Section 1501 of the Code.  I.D. at 33.  In view of the Complainant’s failure to support her position or to meet her burden of proof, the ALJ determined that the Complaint must be denied and dismissed with prejudice.  I.D. at 33. 

Regarding the Complainant’s claim that there is an opt-out provision in Act 129, the ALJ concluded that her claim was based entirely upon her interpretation of the statute and legislative history.  Accordingly, based upon the statutory mandate and prior Commission decisions, the ALJ concluded that the Complainant’s allegation that the installation of a smart meter is not mandated by the Code is without merit and the Complainant’s requested relief must be dismissed.  I.D. at 23-24 (citing 66 Pa. C.S. § 2807(f); citing also Frompovich v. PECO Energy Co., Docket No. C-2015-2474602 (Opinion and Order entered May 3, 2018) (Frompovich)).  The ALJ stated that Penelec must install a smart meter at the Service Location to remain in compliance with Chapter 28 of the Code, related Commission orders and its Commission-approved Revised Smart Meter Deployment Plan.  I.D. at 24.

Regarding the Complainant’s privacy concerns, the ALJ found that the Complainant offered no evidence that the Company’s Privacy Policy, supra, and related smart meter privacy protections were unreasonable.  The ALJ found that the Complainant did not establish that she has any personal knowledge or specialized training related to smart meters, cyber security, safety or related privacy issues.  Accordingly, the ALJ determined that the Complainant’s testimony regarding these matters failed to support her claims that the installation of a smart meter violated any Commission Regulation or Order, or that the Company provided unreasonable or inadequate service.  Based upon the record evidence in this proceeding, the ALJ concluded that the Complainant’s claims regarding privacy concerns as well as unreasonable or inadequate service are not supported by the evidence and must be dismissed.  I.D. at 31.

Regarding Ms. Lamagna’s various health and safety concerns related to smart meters as averred in her Complaint, the ALJ concluded that the Complainant failed to demonstrate that the installation of a smart meter at her residence would constitute unreasonable or inadequate service under Section 1501.  I.D. at 25, 30.  The ALJ further explained that the Complainant attempted to offer testimony related to health and safety issues without any expert credentials on these issues.  However, the ALJ explained that, as a lay witness, Ms. Lamagna was not qualified to testify or offer exhibits related to any issues outside of her direct personal knowledge.  According to the ALJ, all of the foregoing testimony and exhibits carry no evidentiary weight and, where applicable, were properly objected to and excluded.  I.D. at 31 (citing Pa. R.E. 701).  In this case, the majority of the Complainant’s testimony and proposed exhibits related to issues outside the scope of her personal knowledge and were based on hearsay.  All such testimony and exhibits were properly excluded upon objection.  To the extent such testimony was not objected to, the ALJ concluded that such testimony cannot support Complainant’s burden of proof in this proceeding.  I.D. at 32.

The ALJ acknowledged that if the Commission denies and dismisses this Complaint, Penelec will have a legal right to initiate termination procedures if it is denied reasonable access to the Company’s meter per the Commission’s Regulations and Chapter 14 of the Code.  I.D. at 32 (citing 66 Pa. C.S. § 1406(a)(4); 52 Pa. Code § 56.81(3); citing also Frompovich at 59).  The ALJ stated that it is well-settled that where a customer refuses a utility access to its meter, the utility may terminate service after required notice is provided.  Accordingly, given the applicable law, the ALJ denied the Complainant’s claim that Penelec’s ten-day termination letter sent on May 30, 2017, in response to the Complainant’s refusal to give access to the meter, constituted unreasonable service.  I.D. at 33.

Based on the foregoing, the ALJ ordered that the Complaint be dismissed with prejudice and the docket marked closed.

C. Petition, Answer and Disposition

The Complainant’s Petition raises four primary arguments: (1) she made a decision to not file Exceptions to the Initial Decision believing the evidence of record would compel the Commission to reverse the ALJ’s Initial Decision; (2) the privacy of smart meter information is not protected; (3) her claims in the Complaint are supported by constitutional, federal and state law; and (4) the Commission lacks jurisdiction in this matter.  See Petition at 1-3.

As for her first argument, the Complainant argues she did not file Exceptions to the Initial Decision because “there was enough evidence presented at the hearing” and she “thought the judge would do the right thing.”  Petition at 1.   Essentially, her argument is that she did not need to file Exceptions to the Initial Decision because the evidence of record clearly compelled the Commission to reverse the ALJ’s Initial Decision.  We disagree.

Upon review of the Initial Decision and the record in this proceeding, we concur with the ALJ that the Complainant failed to meet her initial burden of proof that the installation of a smart meter at her service location would constitute unsafe or unreasonable service in violation of Section 1501 of the Code or would otherwise violate the Code, a Commission Regulation or Order.  See I.D. at 36.  Along these lines, the Complainant also argues that smart meters are subject to unreasonable cyber security and privacy risks.  The Complainant asserted these allegations in her Complaint and at the hearing; however, the ALJ found in the Initial Decision that the Complainant offered no evidence to support her allegations.  In her Petition, the Complainant does not direct us to any evidence of the record that was overlooked or not considered in the Initial Decision to compel us to conclude differently, nor has she presented any new or novel arguments for our consideration.  Thus, we conclude that the ALJ properly considered and weighed the evidence in this proceeding.

Next, in the Petition, the Complainant cites to various constitutional, federal and state law that are not relevant to the matter here.  See Petition at 1-2.  In its Answer, Penelec argues that he ALJ correctly dismissed the Complainant’s “broad challenge to the validity of Act 129.”  Answer at 6 (citing I.D. at 21-22).  Penelec argues that the legal materials contained in the Petition do not constitute a new or novel argument under Duick.  Rather, according to Penelec, the Complainant dispenses with legal concepts not relevant to this proceeding.  Answer at 6.  We concur with Penelec.  The Complainant’s arguments in the Petition regarding constitutional, federal and state law lack merit.  Without a proper argument tying the Complainant’s cited legal authority to this matter, there are no grounds to grant reconsideration of the Final Order in this proceeding.

Finally, the Complainant argues that the ALJ does not have authority to preside over the Complaint and that the Initial Decision should be voided under the theory of “Corum Non Judice.”  Petition at 2-3.  Penelec answers that the Complainant’s position was raised at the hearing in this matter and correctly dismissed by the ALJ.  Answer at 5 (citing Tr. at 10-12).  Penelec highlights that the ALJ specifically provided the Complainant an opportunity to support her argument with legal authority, but the Complainant said she did not have any to provide.  Answer at 5 (citing Tr. at 11).  We concur with Penelec that the Complainant’s position that the ALJ (and, by extension, this Commission) does not have authority to preside over and adjudicate her Complaint lacks merit.

[bookmark: _Hlk13666396]Based on the foregoing discussion, we conclude that the Complainant’s Petition for Reconsideration has failed to meet the Duick standard for granting relief.   The Complainant has not established appropriate circumstances for disturbing the Final Order entered in this proceeding.  Thus, we shall deny the Complainant’s Petition for Reconsideration.

IV. Conclusion

Based upon the foregoing discussion, we shall deny Ms. Lamagna’s Petition for Reconsideration filed on December 29, 2018, in this proceeding; THEREFORE, 

IT IS ORDERED:

1. That the Petition for Reconsideration, filed by Catherine Lamagna on December 29, 2018, at the above-captioned docket, is denied.

2.	That this proceeding is marked closed.


[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  December 19, 2019  
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