
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Judith D. Hendin					:
							:
	v.						:		C-2018-3003324
							:
Metropolitan Edison Company			:



ORDER
GRANTING PROTECTIVE ORDER


On June 29, 2018, Judith D. Hendin filed a formal complaint with the Pennsylvania Public Utility Commission against Metropolitan Edison Company (Met-Ed), averring that she did not want a smart meter installed on her property, that a smart meter was previously installed at her residence and that she became sick.  Ms. Hendin expressed concerns of how her specific health issues will be affected by the installation of a smart meter.  As relief, Ms. Hendin seeks an order providing that no smart meter will be installed on her property and permitting her to keep her existing meter.   

On July 31, 2018, Met-Ed filed an answer and new matter to the complaint denying the material allegations set forth in the complaint.  Met-Ed averred that Ms. Hendin has refused to allow the company access to install a smart meter at her home which constitutes legal grounds to terminate electric service at the service location.  Met-Ed further averred it is required by Act 129 of 2008, 66 Pa.C.S. Sections 2806.1, et seq., to install the smart meter.   

		On July 31, 2018, Met-Ed also filed preliminary objections to the complaint.  Met-Ed averred that the request for relief for an exemption from the installation of a smart meter is not legally recoverable in the cause of action and that Ms. Hendin has failed to allege that Met-Ed violated any Commission statute, regulation, order or tariff provision with regard to the installation of the smart meter.  By interim order dated October 18, 2018, Met-Ed’s preliminary objections were denied.

Subsequently, various procedural matters occurred in this case.  In particular, a hearing notice was issued on September 5, 2019 establishing an initial in-person hearing for this matter for December 19, 2019 and December 20, 2019 and assigning me as the presiding officer.  A prehearing order dated September 13, 2019 was issued setting forth various procedural issues that would govern that hearing.

By email on December 18, 2019, counsel for Met-Ed circulated a proposed protective order to govern the treatment of information alleged to be proprietary in this matter.  The parties agreed that the proposed protective order would be adopted for this proceeding.  The purpose of this order is to formally enter the proposed protective order.

The Commission’s Rules of Practice and Procedure permit the Commission to issue protective orders limiting the availability of certain proprietary or confidential information. 52 Pa. Code §§ 5.362 and 5.365.  The party seeking the protective order has the burden to establish that the potential harm to the party of providing the information would be substantial and the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.  Petition for Protective order of GTE North Inc., 1996 Pa PUC LEXIS 95, Docket No. G-00940402, Order (entered August 8, 1996); ITT Communications Services’ Petition for a Protective Order, 1991 Pa PUC LEXIS 193, Docket No. R-912017, Order (entered November 5, 1991).  If that burden is satisfied, the least restrictive means of limitation which will provide the necessary protection from disclosure will be applied.  52 Pa. Code § 5.365(a).

In considering whether to issue a protective order, the Commission, pursuant to Section 5.365(a), should consider the following factors:
[bookmark: 5.423.](1)  The extent to which the disclosure would cause unfair economic or competitive damage. 
(2)  The extent to which the information is known by others and used in similar activities. 
(3)  The worth or value of the information to the party and to the party’s competitors. 
(4)  The degree of difficulty and cost of developing the information. 
(5)  Other statutes or regulations dealing specifically with disclosure of the information. 

52 Pa. Code § 5.365(a).  The Commission’s regulations further provide detail regarding restrictions placed on the proprietary material, access to proprietary material by representatives of parties, special restrictions and the return of proprietary information at the conclusion of the proceeding.  52 Pa. Code §§ 5.365(c)-(g).

Section 5.365, however, must be balanced against Commission regulations that also provide that the Commission’s records, including the record of this proceeding, may be accessed by the public pursuant to 52 Pa. Code §§ 1.71-1.77.  In particular, Section 1.71 of the Commission’s regulations provides: “The Commission’s record maintenance system is intended to provide for the greatest degree of public access to Commission documents that is consistent with the exercise of the functions of the Commission under the act and other applicable laws.”  52 Pa. Code § 1.71.  In addition, the interests of keeping material proprietary or confidential must be viewed in light of the Pennsylvania Right to Know Law.  65 P.S. § 67.102.

In light of this legal background, the proposed protective order will be granted.

In this case, Ms. Hendin has averred specific medical issues that she would like kept proprietary.  Such information would not cause unfair economic or competitive damage and is not difficult or costly to develop.  However, the information is not known by others and keeping such information free from public view is of great value to Ms. Hendin.  Furthermore, Met-Ed has agreed to keep her medical information proprietary.

As a result, the proposed protective order will be adopted for this proceeding.  The parties are advised, however, to minimize the amount of information alleged to be proprietary that is admitted into the record to increase the likelihood that the ultimate decision of the Commission in this matter provides the greatest degree of public access, consistent with the Commission’s regulations.

ORDER

THEREFORE,

IT IS ORDERED THAT:

1. The Motion is hereby granted and this Protective Order is issued to establish procedures for the protection of all materials and information identified in Paragraphs 2 and 3 below, which are or will be filed with the Pennsylvania Public Utility Commission (“Commission”), produced in discovery, or otherwise presented during the above-captioned proceeding and all proceedings consolidated with it.  All persons now or hereafter granted access to the materials and information identified in Paragraphs 2 and 3 of this Protective Order, including the Complainants and Metropolitan Edison Company (the “Company”), shall use and disclose such information only in accordance with this Order.

2. The information subject to this Protective Order is all correspondence, documents, data, information, studies, methodologies and other materials, in whatever form produced, stored or contained, including computerized memory, magnetic, electronic or optical media, furnished in this proceeding that the producing party believes to be of a proprietary or confidential nature and are so designated by being stamped “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL” protected material.  Such materials are referred to in this Protective Order as “Proprietary Information.”  When a statement or exhibit is identified for the record, the portions thereof that constitute Proprietary Information shall be designated as such for the record.

3. For purposes of this Protective Order, there are two categories of Proprietary Information: “CONFIDENTIAL” and “HIGHLY CONFIDENTIAL” protected material.  A producing party may designate as “CONFIDENTIAL” those materials that are customarily treated by that party as sensitive or proprietary, that are not available to the public, and that, if generally disclosed, would subject that party to the risk of competitive disadvantage or other business injury.  A producing party may designate as “HIGHLY CONFIDENTIAL” those materials that are of such a commercially sensitive nature, relative to the business interests of parties to this proceeding, or of such a private or personal nature, that the producing party is able to justify a heightened level of confidential protection with respect to those materials.  The parties shall endeavor to limit the information designated as “HIGHLY CONFIDENTIAL” protected material.

4. Subject to the terms of this Protective Order, Proprietary Information shall be provided to counsel for a party who meets the criteria of a “Reviewing Representative” as set forth below.  Such counsel shall use or disclose the Proprietary Information only for purposes of preparing or presenting evidence, testimony, cross-examination, argument, or settlement discussions in this proceeding.  To the extent required for participation in this proceeding, such counsel may allow others to have access to Proprietary Information only in accordance with the conditions and limitations set forth in this Protective Order.

5. Nothing in this Protective Order precludes the use by the Commission and its staff, consistent with this Protective Order, of Proprietary Information produced in this proceeding and made part of the record. 
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6. Information deemed “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL” protected material shall be provided to a “Reviewing Representative.”  For purposes of “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL” protected material, a “Reviewing Representative” is a person who has signed a Non-Disclosure Certificate and is: 
	

i. An attorney who has formally entered an appearance in this proceeding on behalf of a party; or
ii. An attorney, paralegal, or other employee associated for purposes of this case with an attorney described in subparagraph (i) above.

7. Reviewing Representatives qualified to receive “HIGHLY CONFIDENTIAL” protected material may discuss HIGHLY CONFIDENTIAL protected material with their client or with the entity with which they are employed or associated, but may not share with, or permit the client or entity to review or have access to, the HIGHLY CONFIDENTIAL protected material.  

8. Proprietary Information shall be treated by the parties and by the Reviewing Representative in accordance with the terms of this Protective Order, which are hereby expressly incorporated into the certificate that must be executed pursuant to Paragraph 9(a).  Proprietary Information shall be used as necessary, for the conduct of this proceeding and for no other purpose.  Proprietary Information shall not be disclosed in any manner to any person except a Reviewing Representative who is engaged in the conduct of this proceeding and who needs to know the information in order to carry out that person’s responsibilities in this proceeding.

9.	(a)  A Reviewing Representative shall not be permitted to inspect, participate in discussions regarding, or otherwise be permitted access to Proprietary Information pursuant to this Protective Order unless that Reviewing Representative has first executed a Non-Disclosure Certificate in the form provided in Appendix A, provided, however, that if an attorney or expert qualified as a Reviewing Representative has executed such a certificate, the paralegals, secretarial and clerical personnel under the attorney’s instruction, supervision or control need not do so.  A copy of each executed Non-Disclosure Certificate shall be provided to counsel for the party asserting confidentiality prior to disclosure of any Proprietary Information to that Reviewing Representative. 
(b)  Attorneys and outside experts qualified as Reviewing Representatives are responsible for ensuring that persons under their supervision or control comply with this Protective Order.

10. The parties shall designate data or documents as constituting or containing Proprietary Information by stamping the documents “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL” protected material.  Where only part of data compilations or multi-page documents constitutes or contains Proprietary Information, the parties, insofar as reasonably practicable within discovery and other time constraints imposed in this proceeding, shall designate only the specific data or pages of documents which constitute or contain Proprietary Information. 

11. The Commission and all parties will consider and treat the Proprietary Information as within the definition of “confidential proprietary information” in Section 102 of the Pennsylvania Right-to-Know Law of 2008, 65 P.S. § 67.102 and subject to the exemptions from disclosure provided in the Pennsylvania Right-to-Know Act (65 P.S. § 67.101 et seq.) until such information is found by a tribunal with jurisdiction to be not confidential or subject to one or more exemptions.

12. Any public reference to Proprietary Information by a party or its Reviewing Representative shall be to the title or exhibit reference in sufficient detail to permit persons with access to the Proprietary Information to understand fully the reference and not more.  The Proprietary Information shall remain a part of the record, to the extent admitted, for all purposes of administrative or judicial review. 

13. The part(s) of any record of this proceeding containing Proprietary Information, including but not limited to all exhibits (including discovery responses made part of the record), writings, testimony, cross examination, and argument, and including reference thereto as mentioned in Paragraph 12 above, shall be sealed for all purposes, including administrative and judicial review, unless such Proprietary Information is released from the restrictions of this Protective Order, either through the agreement of the parties to this proceeding or pursuant to an order of the Commission. 

14. The parties shall retain the right to question or challenge the confidential or proprietary nature of Proprietary Information and to question or challenge the admissibility of Proprietary Information.  If a party challenges the designation of a document or information as proprietary, the producing party retains the burden of demonstrating that the designation is appropriate.

15. The parties shall retain the right to object to the production of Proprietary Information on any proper ground, to refuse to produce Proprietary Information pending the adjudication of the objection, and to seek additional measures of protection of Proprietary Information beyond those provided in this Protective Order.

16. Within 30 days after a Commission final order is entered in the above-captioned proceedings, or in the event of appeals, within thirty days after appeals are finally decided, the receiving party, upon request, shall either destroy or return to the producing party all copies of all documents and other materials not entered into the record, including notes, which contain any Proprietary Information.  In the event that a receiving party elects to destroy all copies of documents and other materials containing Proprietary Information instead of returning the copies of documents and other materials containing Proprietary Information to the producing party, upon request, the receiving party shall certify in writing to the producing party that the Proprietary Information has been destroyed. 

Date: December 26, 2019							/s/			
Joel Cheskis
Deputy Chief Administrative Law Judge
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

	JUDITH HENDIN

                         v.

METROPOLITAN EDISON COMPANY
	:
:
:
:
:
	

Docket No. C-2018-3003324




___________________________________________
ACKNOWLEDGMENT OF
PROTECTIVE ORDER
_________________________________________

TO WHOM IT MAY CONCERN:

The undersigned, __________________________________________________(NAME) is _________________________(TITLE), in the Proceeding as defined in the Protective Order.  The undersigned has read and understands the Protective Order granted in the Proceeding, which Protective Order deals with the treatment of Confidential Information.  The undersigned agrees to be bound by, and comply with, the terms and conditions of said Protective Order.

							___________________________________
NAME

___________________________________
Signature

							___________________________________
ADDRESS

							___________________________________

							___________________________________
EMPLOYER

DATE: _______________________
C-2018-3003324 - JUDITH HENDIN v. METROPOLITAN EDISON COMPANY

(Revised 8/13/19)
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JUDITH HENDIN
PO BOX 1449
EASTON PA  18044
610.330.9778
ACCEPTS E-SERVICE

JOANNA A WALDRON ESQUIRE
CURTIN & HEEFNER LLP
2005 S EASTON ROAD SUITE 100
DOYLESTOWN PA  18901
267.898.0570
Representing Complainant
ACCEPTS E-SERVICE

LAUREN M LEPKOSKI ESQUIRE
TORI L GIESLER ESQUIRE
FIRSTENERGY SERVICES CO
2800 POTTSVILLE PIKE
PO BOX 16001
READING PA  19612
610.921.6203
610.921.6658
ACCEPTS E-SERVICE
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