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OPINION AND ORDER

BEFORE THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Petition for Supersedeas (Petition) filed by Richard N. Myers (Mr. Myers or Petitioner), pro se, on September 3, 2019, regarding the Commission’s Opinion and Order entered on August 29, 2019 (August 2019 Order), in the formal complaint of Richard N. Myers v. PPL Electric Utilities Corporation, Docket No. C-2017-2620710 (Complaint).[footnoteRef:1]  PPL Electric Utilities Corporation (PPL or Respondent) filed an Answer to the Petition (Answer) on September 26, 2019. [1:  	The Commission is also in receipt of a letter dated November 4, 2019, from Mr. Myers which shall not be considered in our deliberations.  ] 

  
The Petition of Mr. Myers has been filed pursuant to 52 Pa. Code § 5.572, relating to “[p]etitions for rehearing, reargument, reconsideration, clarification, rescission, amendment, supersedeas . . .”  By this Petition, Mr. Myers seeks to preclude the installation of a “smart meter,” infra, at his residence by PPL, pending consideration and disposition of a Petition for Review filed with the Commonwealth Court.  On consideration of the Petition and Answer thereto, we shall deny the Petition, consistent with the discussion in this Opinion and Order.

Background

The proceeding to which the Petition is addressed is the August 2019 Order by the Commission in the formal complaint of Richard N. Myers v. PPL Electric Utilities Corporation, Docket No. C-2017-2620710.  The Complaint is one of several complaints[footnoteRef:2] adjudicated by the Commission involving a utility customer’s objection to the proposed installation and deployment of an Advanced Metering Infrastructure (AMI) “smart meter” by a utility subject to the provisions of Act 129[footnoteRef:3] at an address receiving electric utility service.  [2:  	See Evangeline Hoffman-Lorah v. PPL Electric Utilities Corp., Docket No. C-2018-2644957 (Order entered May 23, 2019); appeal at Commonwealth Court Docket No. 712 CD 2019; Maria Povacz v. PECO Energy Company, Docket No. C‑2015‑2475023 (Order entered March 28, 2019) (Povacz); appeal at Commonwealth Court Docket No. 492 CD 2019; Laura Sunstein Murphy v. PECO Energy Company, Docket No. C-2015-2475726 (Order entered May 9, 2019) (Sunstein Murphy), appeal at Commonwealth Court Docket No. 606 CD 2019; Cynthia Randall and Paul Albrecht v. PECO Energy Company, Docket No. C-2016-2537666 (Order entered May 9, 2019) (Randall and Albrecht); appeal at Commonwealth Court Docket No. 607 CD 2019; also Kreider v. PECO Energy Company, Docket No. P-2015-2495064 (Order entered September 3, 2015) (Order on Reconsideration entered January 28, 2016); Nancy Colbert v. PECO Energy Company, Docket No. C-2016-2561993 (Order entered October 4, 2018) (Colbert II), Frompovich v. PECO Energy Co., Docket No. C-2015-2474602, (Opinion and Order entered May 3, 2018) (Frompovich).]  [3:  	Act of October 15, 2008, P.L. 1592, No. 129, § 3; codified at 66 Pa. C.S. §§ 2806.1; 2807.  ] 

The pertinent background of this matter is set forth at pages 1-3 of the August 2019 Order and will not be repeated in this Opinion and Order other than for purposes of summary.  

On July 20, 2017, PPL, in carrying out its obligations under Act 129 and the relevant Commission Orders[footnoteRef:4] implementing Act 129, sent Mr. Myers a letter notifying him that a smart meter would be installed at his residence.  Mr. Myers contacted PPL by telephone to inform PPL that he did not want the meter change.  The Petitioner and PPL, thereafter, litigated Mr. Myers’ opposition to installation and deployment of a replacement smart meter in an evidentiary hearing before presiding Administrative Law Judge (ALJ) Elizabeth H. Barnes.  Mr. Myers, for reasons argued in this matter, asserted a right or a privilege to retain an “analog” meter at his premises for use by PPL in recording his electric utility consumption.[footnoteRef:5]   [4:  	Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Order entered June 24, 2009) (Implementation Order); 104 Pa. P.U.C. 263 (2009), 2009 WL 1912477 (Pa. P.U.C.), 274 P.U.R.4th 238.  ]  [5:  	See e.g., Petitioner Main Brief at 1.] 


On August 11, 2017, Mr. Myers filed his Complaint in which he alleged, inter alia, health and safety concerns with the installation of a smart meter and requested that the Commission restore the consumer opt-in provision.

On September 11, 2017, PPL filed its Answer in which it responded, inter alia, that Mr. Myers failed to allege that he or his tenants suffer from any specific health effects and that it is legally required to install the smart meters.

On April 2, 2018, a hearing was held before Administrative Law Judge Elizabeth Barnes.

On August 16, 2018, the Commission issued the Initial Decision of ALJ Barnes in which she determined that the Petitioner failed to satisfy his burden of proof with respect to the claims contained in the Complaint.  ALJ Barnes extensively considered the probative weight to be given to Mr. Myers’ testimony opposing installation of the meters at issue, including his sponsor of an expert witness, David O. Carpenter, M.D., in support of his position.  Additionally, Mr. Myers proffered and relied upon various scientific and medical publications which he contended were competent evidence on which this Commission was asked to conclude that smart meters, of the type and characteristics of the meters proposed for installation by PPL, were a risk to his health due to, inter alia, the level of radiofrequency (RF) emissions.  This position was found to be insufficient for the Commission to conclude that PPL’s installation of the smart meter technology was in violation of the Code, or any provision of law which the Commission has authority to administer.[footnoteRef:6] [6:  	Critical to Petitioner’s case was his contention, inter alia, that smart meters produced ‘bursts’ or ‘pulses’ of RF emissions that were harmful to people rather than emit intermittent wireless signals producing and recording an average, measurable RF emission level.  See Petitioner Main Brief at 15; 23-24; 27-29; 46; 55; Initial Decision at 23.  Mr. Myers, however, was not qualified as an expert in any of the areas of science or medicine regarding the epidemiology and/or scientific or medical effect of smart meters.  Based on the foregoing, his conclusions as to the probative value of the reported sources of information on the subject that he referenced were not afforded significant evidentiary weight.  Mr. Myers’ advocacy that the Commission accept and base its decision on reported scientific and medical studies proffered for inclusion in the evidentiary record was consistent with his position on the burden of proof.  Petitioner argued, inter alia, that the burden of proof should be modified by a Precautionary Principle doctrine.  The presiding ALJ rejected Mr. Myers’ contentions and the Commission adopted the recommendations of the ALJ.  August 2019 Order at 12-17.] 


Mr. Myers and PPL filed Exceptions to the Initial Decision.[footnoteRef:7]  PPL filed Replies to the Exceptions of Mr. Myers.  On August 29, 2019, the August 2019 Order was entered in this matter.  In the August 2019 Order the Commission denied Mr. Myers Complaint against PPL which objected to the installation of a smart meter at his residence and other rental properties for health and safety reasons.[footnoteRef:8]  The Commission found that Mr. Myers failed to meet his burden of proof that the installation of a smart meter would violate Section 1501 of the Public Utility Code (Code),[footnoteRef:9] the Commission Regulations or any Commission Order.  Specifically, the Commission concluded, inter alia, that Mr. Myers failed to establish that the installation of a smart meter would cause any adverse health effects.   [7:  	The Exceptions of PPL pertained to certain recommendations of the presiding ALJ concerning fire safety concerns regarding PPL’s smart meter deployment.  See PPL Answer at ⁋ 3. ]  [8:  	The Petition pertains solely to Mr. Myers’ personal residence. ]  [9:  	66 Pa. C.S. § 1501.] 


On September 3, 2019, Mr. Myers filed the instant Petition.  In his Petition, Mr. Myers seeks to retain his analog meter during the pendency of his appeal of the Commission’s August 2019 Order to the Commonwealth Court (Court).  See Commonwealth Court Docket No. 1337 CD 2019, infra.  Ultimately, the Petitioner seeks to avoid the installation of a smart meter at his residence and to avoid termination of his PPL electric service should he refuse installation of a smart meter.

On September 26, 2019, PPL filed its Answer in response to the Petition.  PPL argues, inter alia, that the Petition fails to satisfy the legal standards required to obtain a stay/supersedeas of this matter pending resolution of Mr. Myers’ appeal before the Court.  Accordingly, PPL requests that the Petition be denied. 

In addition to the instant Petition, Mr. Myers also filed a stay request of the August 2019 Order with the Court.  By Order dated December 2, 2019, the Court has directed the Commission to issue a determination on the Petition of Mr. Myers within thirty (30) days.

Discussion

A.	Burden of Proof and Standards for Granting a Stay/Supersedeas

Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides, in pertinent part, that “[e]xcept as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  

Mr. Myers, as Petitioner, is the proponent of a rule or order from the Commission pertaining to the issuance of a stay and/or supersedeas of our August 2019 Order and, therefore, has the burden to establish the requisite elements in support thereof.
  
Petitioner acknowledges that the procedure to obtain relief following the entry of a final Commission Order is found at 52 Pa. Code § 5.572.  Specifically, petitions for supersedeas (or stay) must “specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appropriate record references and specific requests for the findings or orders desired.” 52 Pa. Code § 5.572(a).

Upon the filing of a petition seeking the issuance of a stay or supersedeas, the Commission has adopted the standards set forth in Pa. PUC v. Process Gas Consumers Group, 502 Pa. 545, 467 A.2d 805 (1983) (Process Gas) for guidance in our consideration.[footnoteRef:10]  To meet the standards set forth in Process Gas for issuance of a stay and/or supersedeas, a petitioner must: [10:  	The Pennsylvania Supreme Court concluded that the standards set forth in Virginia Petroleum Jobbers Association v. Federal Power Commission, 259 F.2d 921 (D.C. Cir. 1958) as refined by the holding of Washington Metropolitan Area Transit Commission v. Holiday Tours, Inc., 559 F.2d 841 (D.C. Cir. 1977) provide a rational basis for the issuance of a stay pending appeal and are the criteria to be followed by the courts of the Commonwealth.  502 Pa. at 554, 467 A.2d at 809; see also Re Petition of Small et al. for Stay Pending Appeal, Docket No. A-110550F055 (Order entered May 2, 1991). ] 


1. 	Make a strong showing of likelihood to prevail on the merits;
2. 	Show that denial of relief will cause irreparable injury;
3. 	Show that the issuance of a stay will not substantially harm other 				interested parties in the proceedings; and
4. 	Show that the issuance of a stay will not adversely affect the public interest.  

502 Pa. at 552-553, 467 A.2d at 808-809. 

[bookmark: _Hlk27647293]Process Gas also provides that, when the second through fourth factors strongly support the grant of a stay, a petitioner may succeed by establishing a substantial case on the merits.  Process Gas, 502 Pa. at 553, 467 A.2d at 809.  A petitioner must make a strong showing on each of the above criteria for a stay/supersedeas to be issued.  Id.

B.	Positions of the Parties

1.	Petitioner

Mr. Myers states that he intends to file a timely appeal of the August 2019 Order (Petition for Review pursuant to Pa. R.A.P. 1511; 1513[footnoteRef:11]) with the Commonwealth Court requesting a supersedeas of the August 2019 Order to “not permit PPL to install a smart meter on his home pending resolution of an appeal to the Commonwealth Court of Pennsylvania.”  Petition at 1.   [11:  	The Petition for Review was filed on or about September 25, 2019 and appears at Docket No. 1337 CD 2019.] 


Mr. Myers, inter alia, emphasizes his position concerning the public significance of his contention that there is evidence that radio-frequency radiation, including the type emitted by PPL’s smart meters, is harmful to humans and will put his health at risk.  Petition at 2.  

Further, Mr. Myers alleges that the Commission’s adjudications of smart meter complaints show a pattern of “pro-industry bias,” in the implementation of Act 129 that warrants review by the Commonwealth Court.  Petition at 3-5.  Specifically, he maintains the “National Toxicology Program” (NTP) study was improperly excluded from the record in his Complaint and which he asserts represents new and novel evidence that “debunks and upends” PPL’s claim that there is no reliable medical basis to conclude that RF radiation would contribute to or exacerbate any adverse health effects.  Petition at 5.

Petitioner addresses the specific considerations of Process Gas at pages 6-9 of his Petition.
Petitioner’s argument as to whether he is able to present a strong showing of a likelihood to prevail on the merits or a substantial case on the merits, is, referenced, in summary fashion and without specific citation or designation of portions of the record, that in his appeal, he will address “more than 50 instances of false PPL testimonies, erroneous findings of fact, errors in law, and violations of his Constitutional rights.”  Petition at 7.

The second element of the Process Gas analysis – irreparable harm in the absence of a stay/supersedeas, is set forth at pages 7-8 of the Petition.  Mr. Myers argues that he will suffer irreparable physical and financial harm if a supersedeas is not issued.  The Petition does not, however, provide or detail any specific physical harm or medical condition on which Petitioner bases his argument concerning irreparable harm. 

The only specific reference to personal harm in this section of the Petition is the contention of Petitioner that he is particularly susceptible to adverse health effects of a smart meter based on his age (74 years old) and a pre-existing medical condition resulting from his years of service in the United States Navy.

Mr. Myers also alludes to the financial cost of litigating his opposition to smart meter installation at his property, as well as to the possibility of his moving to another residence and/or state which does not have a requirement for smart meter technology by its utilities, as a harm.  Petition at 7.  

Finally, on arguing that the irreparable harm element of Process Gas has been met, Mr. Myers states that subjecting him to harm from a “new technology, untested for human safety,” would violate his right to life, liberty and the pursuit of happiness guaranteed by the U.S. and Pennsylvania Constitutions.  Petition at 7.	 

Addressing the element of harm to other interested parties, Petitioner takes the position that neither PPL nor any other party will be harmed by the issuance of a stay/supersedeas.  

Finally, Petitioner argues that the public interest will not be adversely affected by a supersedeas as the analog meter currently installed does not adversely affect
anyone in the neighborhood.  

2.	PPL Answer 

PPL responds that the Petition should be dismissed as it does not meet the high standards for issuance of a stay pending appeal under the holding of Process Gas.  Answer at 1.

PPL addresses the first criterion of Process Gas, whether Petitioner is able to make a strong showing or showing of likelihood of success on the merits, in its Answer at 3-7.

PPL emphasizes that the Commission, in weighing the evidence presented by Mr. Myers, found that such evidence was not sufficient to meet his burden of proof that installation of a smart meter would, in some manner, violate the Code.  According to PPL, the Commission adopted the testimony offered by PPL, including that of its two expert witnesses, and found that such evidence was more persuasive and credible than the testimony of the Petitioner and his witness, Dr. David Carpenter.  Answer at ⁋ 14.

PPL argues that the Commonwealth Court’s standard of review in an appeal from a state agency is limited to a determination of whether constitutional rights were violated,[footnoteRef:12] whether an error of law was committed, or whether necessary findings of fact are supported by substantial competent evidence.  Answer at 3-4, citing 2 Pa. C.S. § 704; Leung v. Pa. PUC, 582 A.2d 719, 721 (Pa. Cmwlth. 1990); Teltron, Inc. v. Pa. PUC, 477 A.2d 599, 600 (Pa. Cmwlth. 1984) (citation omitted).  As such, the Commonwealth Court will not substitute its judgment for that of the Commission, nor will the court reweigh the evidence or resolve conflicting testimony.  Answer at 3-4, 5, citing Philadelphia Elec. Co. v. Pa. PUC, 433 A.2d 620, 624 (Pa. Cmwlth. 1981); Popowsky v. Pa. PUC, 530 Pa. 449, 706 A.2d 1197, 1201 (1997). [12:  	In its Answer at ⁋ 24, PPL cites Jackson v. Metropolitan Edison Co., 419 U.S. 345, 351-53 (1974), for the argument addressing whether Petitioner’s constitutional rights were violated.  PPL cites Jackson v. Metropolitan Edison Co. for the argument that, as a utility, PPL is not a state actor.  See Answer at ⁋ 23.  We note, however, that one case has, under different factual circumstances, found a utility to be a state actor and PPL’s argument does not appear to address this contrary decision.  See Barasch v. Pa. PUC, 576 A.2d 79, 86-87 (Pa. Cmwlth. 1990), affirmed (statutory grounds) 529 Pa. 523, 605 A.2d 1198 (1992), i.e. Caller*ID litigation.  ] 


PPL further responds that the position of Mr. Myers does not suggest a likelihood that he will prevail on the merits concerning the Commission’s interpretation of the mandates imposed by Act 129.  PPL states that the Commission has consistently held that nothing in Act 129 permits a customer to “opt-out” of a smart meter installation.  Answer at 5-6, citing Starr v. PECO Energy Co., Docket No. C-2015-2516061, p. 11 (Order entered September 1, 2016).  PPL additionally cites recent holdings of the Commission in the cases of Frompovich; Povacz; Sunstein Murphy; and Randall & Albrecht, where the Commission has rejected similar arguments concerning whether an “opt-out” is permissible under Act 129.  These cases are cited by PPL to support the Commission’s interpretation of the legislative intent of Act 129.  Answer at 6.

PPL concludes its response to the Petitioner’s position that he has satisfied the first element of a Process Gas analysis, by noting that the information heavily relied upon by Petitioner is extra-record evidence that would not be relied upon by the appellate court on appeal.  Answer at 7.
 
PPL replies to Petitioner’s arguments that he meets the irreparable harm criterion of Process Gas at pages 7-9 of its Answer.  PPL replies that Petitioner does not establish any reasons for finding that he will suffer irreparable harm in the absence of a supersedeas.  In contrast, PPL advises that, in addition to having a legal requirement to install AMI meters, if an AMI meter’s installation is further delayed until the appeal is resolved, PPL likely will not be able to install the AMI meter in accordance with its AMI meter deployment schedule.  Answer at ⁋ 37.

Finally, PPL objects that the Petitioner’s arguments on the public interest are based, primarily, on extra-record evidence.  
[bookmark: 56.92.]
C.	Disposition

Before disposing of Mr. Myers’ Petition, we advise the Parties that any issue or contention that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see generally, Univ. of Pa. v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984);  Metropolitan Edison Co. v. Pa. PUC, 22 A.3d 353 (Pa. Cmwlth. 2011), appeal denied, 615 Pa. 760, 22 A.3d 353 (2012), citing Wheeling & Lake Erie Railway Company v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001) for the proposition that the Commission is not required to expressly consider all of the arguments set forth by the parties in its Order.  

1.	Commission Jurisdiction and Authority to Entertain Petition

As a preliminary consideration, we conclude that we have jurisdiction and authority to entertain the Petition.  It is confirmed that, on or about, August 29, 2019, and perfected, on or about, September 25, 2019, Petitioner appealed the August 2019 Order and a Petition for Review was docketed on behalf of Mr. Myers with the Commonwealth Court.  The Petition for Review appears at Docket No. 1337 CD 2019.  

The Pennsylvania Rules of Appellate Procedure (Pa. R.A.P.) Pa. R.A.P. 1701(a), as a general rule, provide, “(a)  General rule.—Except as otherwise prescribed by these rules, after an appeal is taken or review of a quasi-judicial order is sought, the trial court or other government unit may no longer proceed further in the matter.”  However, an exception to the general rule prohibiting the ability of the governmental unit to proceed further in a matter upon the filing of an appeal is set forth in Pa. R.A.P. 1701(b)(1):

(b)  Authority of a trial court or agency after appeal.—After an appeal is taken or review of a quasijudicial order is sought, the trial court or other government unit may: 
   (1)  Take such action as may be necessary to preserve the status quo, correct formal errors in papers relating to the matter, cause the record to be transcribed, approved, filed and transmitted, grant leave to appeal in forma pauperis, grant supersedeas, and take other action permitted or required by these rules or otherwise ancillary to the appeal or petition for review proceeding.  (Emphasis added).[footnoteRef:13] [13:  	See also Pa. R.A.P. 1781:
Rule 1781. Stay Pending Action on Petition for Review.
 (a)  Application to government unit.—Application for a stay or supersedeas of an order or other determination of any government unit pending review in an appellate court on petition for review shall ordinarily be made in the first instance to the government unit. ] 

Additionally, the Commonwealth Court has issued a December 2, 2019 Order directing the Commission to issue a determination on the Petition within thirty (30) days thereof.
 
2.	Process Gas Standards 

Upon review of the record in this matter, Mr. Myers has failed to establish the second criteria of Process Gas which requires him to demonstrate that denial of a stay will cause him irreparable injury.[footnoteRef:14]  As previously noted, the Commission found that, based on the record, Mr. Myers failed to establish that the installation of a smart meter at his Service Address would cause any adverse health impacts.  Because we have found that Mr. Myers failed to sustain his burden of proof that the installation of the PPL smart meter proposed in this Complaint proceeding will cause any adverse health effects, we find that he has failed to establish irreparable injury by virtue of the installation of such meter. [14:  	See Alan Schmukler v. Pa. PUC, No. 1102 CD 2019 (Pa. Cmwlth. Ct. Petition for Supersedeas denied December 16, 2019). ] 


In Pa. PUC v. Makovsky Brothers, Inc., 53 Pa. P.U.C. 510, 511 (1979) (Makovsky), we stated, in pertinent part, that: “[I]n deciding whether to stay one of our orders pending appeal, this Commission should not indulge in a further review of the case.  Rather, this Commission should concentrate solely on the effect our order will have pending appeal.”  Makovsky at 53 Pa. P.U.C. at 511.

When presented with a challenge to an AMI meter installation, the Commission has pronounced that “[t]he ALJ’s role . . . will be to determine based on the record in this particular case, whether there is sufficient evidence to support a finding that the Complainant was adversely affected by the smart meter or whether [the utility’s] use of a smart meter will constitute unsafe or unreasonable service in violation of Section 1501 under the circumstances in this case.”  Kreider v. PECO Energy Co., supra, citing Woodbourne-Heaton, 1992 Pa. PUC Lexis 160, at *12-13); see also Frompovich.  

We have found that the presiding ALJ properly fulfilled her role in Mr. Myers’ Complaint.  And, on consideration of the Exceptions and Replies, we agreed with the ALJ that the Petitioner did not meet his burden of proof by a preponderance of evidence of a scientific or medical basis to preclude installation of a smart meter at his home.  Therefore, we will not indulge in a further review of the case.

We do not find in this record any allegations that the RF emissions associated with the wireless, two-way technology of smart meters, can or does cause or exacerbate adverse medical effects specific to Mr. Myers.  Mr. Myers advises that he is an elderly person (74 years of age) and is peculiarly susceptible to adverse effects of RF emissions due to his naval service.  However, other than the allegations of the Petitioner, we do not have any record basis to make such findings.  The Commission is bound by law to render decisions based on substantial evidence.  Based on the lack of evidence in this record, we find that the allegations of harm, specifically, physical harm, argued by Petitioner, are not sufficient under the law.[footnoteRef:15]  This is so, notwithstanding their foundation in Mr. Myers’ firmly held beliefs. [15:  	“Substantial evidence” is an appellate standard of review and not a standard of evidence.  Lansberry, 578 A.2d at 602.  Substantial evidence is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Consolidated Edison Company of New York v. National Labor Relations Board, 305 U.S. 197, 229, 59 S.Ct. 206, 217.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.] 


Without a stay/supersedeas, the Petitioner would be at risk of termination.  Petitioner expresses an intent to oppose installation of an AMI meter until he exhausts his legal grievances in a court of law.  Unless a stay/supersedeas is granted by this Commission or imposed by the courts, PPL is no longer bound by the regulation that prohibits a utility from terminating service while a dispute is pending.  52 Pa. Code § 56.332.

In general, an injury is regarded as irreparable if it will cause damages[footnoteRef:16] which can be estimated only by conjecture and not by any accurate pecuniary standard. Boehm v. Univ. of Pa. School of Veterinary Medicine, 573 A.2d 575 (Pa. Super. Ct. 1990), citing 5 Std.Pa.Prac.2d § 83.81 (1983); 18 P.L.E. Injunction § 5 (1989).  “An injury is deemed irreparable if it cannot be adequately compensated by an award of damages.”  Id., citing Cosner v. United Penn Bank, 517 A.2d 1337, 1341 (Pa. Super. Ct. 1986), citing  Schulman v. Franklin & Marshall College, supra at 350, 538 A.2d 49, 52 (Pa. Super. Ct. 1988).  [16:  	It is well-settled that the Commission does not have authority to award damages.  Feingold v. Bell of Pennsylvania, 477 Pa. 1, 8-10, 383 A.2d 791, 794-795 (1977).] 

 
Although Mr. Myers argues that the termination of his electric service will cause irreparable injury, such termination is within his control.  Additionally, the Commission has found that the harm of electric service termination is speculative and cannot form the basis to establish irreparable injury.  See Petition of PECO Energy Company for Approval of its Default Service Plan, Docket No. P-2012-2283641 (Order entered February 20, 2014).  As such, we find that Mr. Myers has failed to establish irreparable injury. 

The putative harm of electrical service termination is of a speculative nature and is an act within the control of the Petitioner.  The Petitioner’s refusal of access to the meter will trigger the operative provisions of PPL’s tariff.  These provisions authorize the termination of service (in accordance with Commission procedures) in such circumstances.  A utility’s Commission-approved tariff is prima facie reasonable, has the full force of law and is binding on the utility and the customer.  66 Pa. C.S. § 316; Kossman v. Pa. PUC, 694 A.2d 1147 (Pa. Cmwlth. 1997); also, Stiteler v. Bell Telephone Co. of Pennsylvania, 379 A.2d 339 (Pa. Cmwlth. 1977).

Based on the foregoing, we find that Mr. Myers failed to satisfy the second criteria of the Process Gas standard of establishing irreparable injury and consequently, there is no need to address the remaining three criteria.  Accordingly, we will deny his Petition.  

Conclusion

In light of the above discussion, we shall deny the Petition, consistent with the discussion in this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Petition for Supersedeas filed by Richard N. Myers  on September 3, 2019, directed to the Opinion and Order of the Commission entered August 29, 2019, in Richard N. Myers v. PPL Electric Utilities Corporation, Docket No. C-2017-2620710, is denied, consistent with the discussion in this Opinion and Order.


BY THE COMMISSION,

[image: ]


Rosemary Chiavetta
Secretary


(SEAL)
[bookmark: _GoBack]
ORDER ADOPTED:  December 19, 2019

ORDER ENTERED: December 30, 2019
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