BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Donna DeSanto Ott					:
							:
	v.						:		C-2018-3005829
							:
Metropolitan Edison Company     			:
					

							
INTERIM ORDER 
DENYING COMPLAINANT’S REQUEST TO WITHDRAW COMPLAINT
WITHOUT PREJUDICE, HOLDING THE MOTION TO DISMISS FILED BY RESPONDENT IN ABEYANCE, REQUIRING THE PARTIES TO CONFER REGARDING PROTECTIVE ORDER AND SETTING FURTHER REQUIREMENTS 

Donna DeSanto Ott (Complainant) filed a Formal Complaint (Complaint) dated November 6, 2018 with the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison Company (Respondent or Company), at Docket No. C-2018-3005829.  Complainant averred that Respondent threatened to shut off her utility service and that she is experiencing reliability, safety or quality problems with her electric service.  Complainant further averred violations of Title 66, Sections 1501, 1502, and 1503 of the Pennsylvania Public Utility Code.  Complainant further asserted that she requested that Respondent not install a smart meter at her residence because she suffers from electromagnetic sensitivity and other disabilities which would be exacerbated if Respondent deployed a smart meter on her home.  She further averred that Respondent installed a first-generation radiofrequency radiation emitting meter on her home on July 21, 2006, and within a few years, she began experiencing more medical problems.  Complainant further averred that several family members suffer from disabilities.  Complainant also averred that she believes Respondent did something to increase the amount of wireless radiation and dirty electricity in her home through its smart grid, which is harming her and her family.  

As relief, Complainant requested that Respondent abide by Sections 1501 and 1502 of the Public Utility Code and Section 57.194 of the Commission’s regulations.  Complainant requested that Respondent desist from deploying or attempting to deploy any wireless equipment which would exacerbate her medical conditions.  Complainant further requested to have an analog meter installed at her home or the installation of an alternate wired or fiber optic connected meter which does not emit EMF[footnoteRef:1] and remove the existing meter from her home or an option to opt-out of smart meter installation and usage.  Complainant also requested that Respondent provide her a credit for her days of homelessness and physical suffering, for $849 spent on EMF remediations following the October 8 installation of smart meters in her neighborhood and that the Commission ensure that Respondent is enjoined from contacting the police regarding her mental health status.  [1:  	Complainant did not define “EMF” in her complaint.
] 


On November 27, 2018, Respondent filed an Answer and New Matter to the Complaint, admitting it provides electric service to the service location and denying the material allegations set forth in the Complaint.  In its New Matter, Respondent averred that there is no opt-out available under Act 129 of 2008.[footnoteRef:2]     [2:  	66 Pa.C.S. §§ 2806.1 et. seq.] 


On November 27, 2018, Respondent also filed preliminary objections to the Complaint.  Respondent averred that the request for relief for an exemption from the installation of a smart meter is not legally recoverable in the cause of action and that Respondent has not violated any Commission statute, regulation, order or tariff provision with regard to the installation of the smart meter.  Respondent further averred it is required by Act 129 to install a smart meter at the service location.  Finally, Respondent argued that the Formal Complaint is legally insufficient because it fails to state a claim upon which the Commission can grant relief, that a hearing is not in the public interest, and that the Complaint does not meet the standards set forth in recent Commission decisions in order to survive preliminary objections.  Respondent’s answer and new matter contained a request for a prehearing conference.  

		Complainant filed letters with the Commission’s Secretary dated December 7, 2018 and January 7, 2019, requesting an extension of time to file a response to the answer, new matter and preliminary objections filed by Respondent.    

On December 17, 2018, the undersigned presiding officer was notified that a motion judge assignment was issued in this proceeding on December 12, 2018, assigning this proceeding to the undersigned presiding officer to rule on issues arising during the preliminary phase of this proceeding.  

		An interim order was entered on January 8, 2019, granting Complainant’s request for an extension of time to respond to the answer, new matter and preliminary objections not later than February 15, 2019.

		An interim order was entered on January 8, 2019 denying the Preliminary Objections filed by Metropolitan Edison Company.    

On January 8, 2019, an Interim Order Establishing Initial Litigation Schedule was issued which set forth the schedule for discovery, the identification of witnesses, and filing of motions in this proceeding.  The order provided for a witness notification deadline of March 1, 2019 and a discovery deadline of April 12, 2019.  On January 24, 2019, in accordance with the Interim Order Establishing a Litigation Schedule, the Company provided notice and summaries of testimony for its factual and expert witnesses. 

On January 29, 2019, in accordance with 52 Pa.Code § 5.341, the Company forwarded to the Complainant interrogatories and document requests (Discovery Requests).  Complainant did not file any objection to the Discovery Requests nor a certificate of service evidencing service or responses to the discovery responses upon Respondent.   

On February 8, 2019, Complainant forwarded a one-page letter to the Commission’s Secretary advising that she needed to withdraw her complaint because of her worsening health issues.  Complainant stated she may pursue a complaint under the Americans with Disabilities Act (ADA) in the future.  

On March 1, 2019, Respondent filed a Motion to Dismiss the Complaint.  Respondent averred it has not yet installed a smart meter at the Service Location as installation efforts ceased upon receipt of the Formal Complaint.  Respondent further averred that on March 1, 2019, in accordance with the Interim Order Establishing a Litigation Schedule, the Company provided notice and summaries of testimony for its factual and expert witnesses.
Respondent averred in its Motion to Dismiss that the information sought by the Company in its discovery requests was relatively simple and straightforward.  It is directly relevant and material to the issues raised by the Complainant in her Formal Complaint and that the Company is entitled to the requested information to enable it to fully investigate what information the Complainant relied on to make the specific and detailed allegations she did in her Formal Complaint.  Respondent averred that as a result of the Complainant’s failure to provide any response to the Company’s Discovery Requests and her written letters stating that she no longer intends to pursue the Formal Complaint, she has demonstrated her lack of cooperation and willingness to participate in this proceeding as required under the Commission’s regulations.  As a result, Respondent argued that the Formal Complaint in this proceeding should be dismissed in its entirety.

Under the circumstances a prehearing conference in this matter was scheduled for Thursday, May 9, 2019.  Upon convening the conference, Complainant indicated she had an attorney and would like to have her attorney present for the prehearing conference.  Over the objections of Respondent, the conference was continued.  The prehearing conference was rescheduled for June 17, 2019 and held on that date.  Counsel for Respondent participated at the prehearing conference along with Michael Giles, Esquire, for Complainant.   

		On June 25, 2019, Michael Giles, Esquire, entered his appearance as legal counsel for Complainant.

		At the prehearing conference, Counsel for Respondent indicated that Respondent would not consent to a withdrawal of the complaint without prejudice.  Counsel for Complainant read a letter from Complainant’s physician stating that Complainant has experienced a significant decline in her health since last fall, that she is suffering from disabilities and medical conditions which have been worsening, and that her health and ability to function is likely to worsen under the stress of a formal legal proceeding.  Counsel for Complainant stated that he interpreted the letter to conclude that Complainant cannot proceed with the litigation.  Counsel for Respondent noted that Complainant now is represented by legal counsel who can perform the bulk of the litigation requirements for Complainant.  In addition, Counsel for Complainant indicated that it was his understanding a smart meter had already been installed on Complainant’s property, however, no one addressed with Complainant’s physician the potential effect on Complainant of delaying the litigation with the smart meter in place.  Counsel for Complainant indicated that it was the hope of Complainant that with continued treatment, Complainant’s condition would improve.  Respondent renewed its motion to dismiss the complaint.  

		No further information was provided regarding Complainants health condition since the conclusion of the prehearing conference on June 17, 2019.

		Under the circumstances, it appears that the only matters that remain outstanding are the service of Complainant’s discovery responses upon Respondent and the scheduling of a hearing in this proceeding.

In her Complaint, Complainant averred, inter alia, that she requested that Respondent not install a smart meter at her residence because she suffers from electromagnetic sensitivity and other disabilities which would be exacerbated if Respondent deployed a smart meter on her home.  She further averred that Respondent installed a first-generation radiofrequency radiation emitting meter on her home on July 21, 2006, and within a few years, she began experiencing more medical problems.  Complainant further averred that several family members suffer from disabilities.  Complainant also averred that she believes Respondent did something to increase the amount of wireless radiation and dirty electricity in her home through its smart grid, which is harming her and her family.  At the prehearing conference, Counsel for Complainant indicated that it was his understanding a smart meter had already been installed on Complainant’s property, however, no one addressed with Complainant’s physician the potential effect on Complainant of delaying the litigation with the smart meter in place.  However, additionally, Counsel for Complainant read a letter from Complainant’s physician and stated that Complainant’s health and ability to function is likely to worsen under the stress of a formal legal proceeding.  It is unclear whether Complainant is taking a position that her health will be negatively affected by the continued exposure to her existing meter or the stress of litigation, that can be concluded in a brief period of time, with the assistance of counsel for Complainant.  Under the circumstances, and given the lack of any additional information or progress reports since the prehearing conference on June 17, 2019, and as Complainant is now represented by legal counsel, it would appear that all parties would be best served by the prompt conclusion of this matter as opposed to any further delay.

Accordingly, the following order will be entered.

	      	THEREFORE,

IT IS ORDERED:

1. That the Parties shall confer on or before January 31,2020 and attempt to agree or stipulate to the terms of a Protective Order to address the disclosure and use of discovery materials and other sensitive information in this proceeding.  

2. On or before February 10, 2020, the Parties shall submit a stipulated Protective Order or, in the event an agreement is not reached by the Parties, either Party may submit a request for a Protective Order and a proposed Protective Order to the undersigned Presiding Officer. 

3. [bookmark: _GoBack]That on or before February 21, 2020, Complainant shall serve full and complete responses to all discovery requests propounded by Respondent on January 29, 2019, and file a certificate of service with the Commission Secretary evidencing service of the discovery responses.  

4. That the parties shall promptly contact all of their respective witnesses and identify all dates in which the witnesses will be able to provide testimony in this proceeding from two consecutive dates in April of 2020.  The parties shall promptly confer after contacting their witnesses and attempt to agree on the dates for the hearing in April of 2020.  If the parties can agree on the hearing dates, the parties shall identify the agreed upon proposed dates for the scheduled hearing in a joint letter or status report.  Otherwise each party shall submit a separate letter or status report consistent with the following ordering paragraphs.

5. That ON OR BEFORE February 10, 2020, the parties shall file a joint letter or status report if the parties can agree on a date to reschedule the hearing in this matter and serve the opposing party and the undersigned presiding officer.  In addition, in the event that either party desires that the hearing be scheduled as an in-person hearing, such party shall include that request in their status report as well as the requested location of the in-person hearing in Pittsburgh, Harrisburg or Philadelphia.  Otherwise, the hearing will be scheduled as a telephone hearing.  

6. After considering the letter request from Complainant, the objection by Respondent, and the public interest, for all of the reasons set forth above, the Complainant’s one--page letter forwarded to the Commission Secretary on  February 8, 2019, advising that she needed to withdraw her complaint because of her worsening health issues, considered as a Petition for leave to Withdraw her formal complaint without prejudice, is denied.  That the Motion to Dismiss the Formal Complaint filed by Respondent is hereby held in abeyance.  

7. That to the extent Complainant is seeking any specific accommodations in consideration of her health condition or limitations, Complainant shall provide  specific information and documentation substantiating her disability, as well as the specific accommodation which she is seeking with as much specificity as possible, along with any documentation supporting such request, to counsel for Respondent and the undersigned presiding officer, on or before February 8, 2020.  The Parties shall further confer, on or before February 21, 2020 in order to attempt to consider and attempt to resolve any issues regarding any reasonable accommodation requests submitted by Complainant.  In the event the Parties are unable to agree upon such accommodations, any party may submit their request to the undersigned presiding officer not later than February 28, 2020.  

8. That the failure of Complainant to Comply with the terms of this Order will result in the imposition of sanctions, which may include dismissal of the Complaint or any defenses in this proceeding. 


[bookmark: _Hlk10727748]Date:  December 31, 2019							/s/			
								Jeffrey A. Watson
								Administrative Law Judge
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