PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA  17120

Public Meeting held December 19, 2019

Commissioners Present:
Gladys Brown Dutrieuille, Chairman
David W. Sweet, Vice Chairman
Andrew G. Place
John F. Coleman, Jr.
Ralph V. Yanora

	Debra Reid

	C-2019-3010073

	v.

	

	Mill Creek MHP Management, LLC		
	



OPINION AND ORDER


BEFORE THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Joint Petition to Withdraw Complaint (Petition) filed by Debra Reid (Ms. Reid or Complainant), appearing pro se, and Mill Creek MHP Management, LLC (Mill Creek or Respondent) on September 19, 2019, relative to the above-captioned proceeding.  On consideration of the Petition and consistent with the discussion in this Opinion and Order, we shall grant the Petition.  The grant of the Petition will render moot a Petition for Interlocutory Review of Administrative Law Judge (ALJ) Andrew M. Calvelli’s August 12, 2019 Order Denying Respondent’s Preliminary Objections to the Complaint.  Consistent with the discussion in this Opinion and Order, we shall direct that the Commission Secretary serve a copy of this Opinion and Order on the Commission’s Bureau of Investigation and Enforcement (BI&E) 
for whatever action the Bureau deems appropriate.

Discussion[footnoteRef:1] [1:  	The procedural history is derived in substantial part from ALJ Calvelli’s August 12, 2019 Order Denying Preliminary Objections of Mill Creek.] 


On May 22, 2019, Ms. Reid filed with the Commission a Formal Complaint (Complaint) against Mill Creek at Docket No. C- 2019-3010073.  In the Complaint, Ms. Reid averred that Mill Creek was, inter alia, operating as a utility distribution company without a certificate of public convenience and that it was charging 173 homeowners excessive rates for usage.  For relief, Ms. Reid explained that she sought: a) Respondent to be investigated by the Commission and fined for operating illegally; b) Mill Creek to bill all homeowners for gas usage according to rates established by the Commission; c) refunds for gas overages billed and paid since signing a lease for Mill Creek; d) budget billing or payment plans to be made available and offered to Mill Creek MHP homeowners; and e) a cease and desist against Mill Creek to stop harassing and threatening eviction for unpaid rent.  Complaint at 2-3.

The Complaint was served on Mill Creek by the Commission’s Secretary’s Bureau on May 22, 2019.

On June 11, 2019, Mill Creek filed an Answer with New Matter to the Complaint (Answer).  In New Matter, Mill Creek challenged the jurisdiction of the Commission.  Mill Creek asserted that it was not a public utility as that term is defined in the Pennsylvania Public Utility Code (Code), 66 Pa.C.S. § 102, and that it was, therefore, not subject to the Commission’s jurisdiction.  Mill Creek concluded by requesting that the Commission dismiss the Complaint.  Ms. Reid did not file a Reply to Mill Creek’s New Matter.  Answer at 5-6.

Also, on June 11, 2019, Mill Creek filed Preliminary Objections to the Complaint.  In Preliminary Objections, Mill Creek asserted, inter alia, that it held the status as a registered pipeline operator, and, therefore, was not a Commission jurisdictional entity pursuant to 58 P.S. § 801.102.[footnoteRef:2]  Preliminary Objections at 3-9. [2:  	See Title 58 P.S. “Oil and Gas,” 58 P.S. § 801.102. Definitions:

“Pipeline operator.” A person that owns or operates equipment or facilities in this Commonwealth for the transportation of gas or hazardous liquids by pipeline or pipeline facility regulated under Federal pipeline safety laws. The term does not include a public utility or an ultimate consumer who owns a service line on his real property.] 


Ms. Reid did not file an Answer to Mill Creek’s Preliminary Objections.

By Motion Judge Assignment Notice dated July 12, 2019, the Parties were informed that Mill Creek’s Preliminary Objections were assigned to ALJ Calvelli for a ruling.  By Order issued August 12, 2019, ALJ Calvelli denied Mill Creek’s Preliminary Objections and ruled that the matter should be scheduled for hearing.

On August 20, 2019, Mill Creek filed a Petition for Interlocutory Review of the August 12, 2019 Order.  See 52 Pa. Code § 5.302(a).  Mill Creek filed a brief in support of its Petition pursuant to the Commission’s Rules of Practice and Procedure.  Ms. Reid did not file a responsive brief.

By Secretarial Letter issued September 18, 2019, the Commission extended the consideration period for review and disposition of the Petition for Interlocutory Review.

On September 19, 2019, the Parties filed the Joint Petition to Withdraw the Complaint.

Disposition 

The Commission’s Rules of Practice and Procedure at 52 Pa. Code § 5.94 permit parties to withdraw pleadings in a contested proceeding.  The provision at 52 Pa. Code § 5.94(a) allows for the withdrawal of pleadings through a petition for leave to withdraw the pleading.  The petition is granted only by permission of the presiding officer or the Commission.  The presiding officer or Commission must consider the petition, any objections thereto and the public interest in determining whether to permit withdrawal of the pleading.  See Pa. PUC, Bureau of Investigation and Enforcement v. Nasser Limousine, LLC, Docket No. C-2017-2610579, (Final Order entered November 29, 2018).

We are mindful of the pro se participation of the Complainant in this matter.  The Joint Petition states that Mill Creek has resolved Ms. Reid’s concerns to her satisfaction.  See Joint Petition at ⁋ 2.[footnoteRef:3] [3:  	Because the Complaint was filed by Ms. Reid, and, as such, Ms. Reid would be the party with the burden of proof, we find the Joint Petition seeking to withdraw the Complaint to be more in the nature of a joint petition for settlement of the Complaint.  See 66 Pa.C.S. §§ 701; 332(a).  However, we will, as noted below, address the withdrawal as a procedural request.] 


On review of the pleadings, there is no indication that requiring the Complainant to move forward with a complaint she has indicated she does not wish to pursue would be in the public interest.  Although operating and providing service in a manner inconsistent with approved authority is a matter of public interest that may affect more than just the Parties to this proceeding, and in the present case there has been a reference to 173 customers/homeowners in the same development as Ms. Reid’s property, there are no other members of the development who have sought intervention and/or participation in this proceeding.  We additionally note that Ms. Reid is not an attorney and, therefore, is not capable of representing any other party who might have an interest in this matter in this docket.

The Commission has considered the withdrawal of pleadings in the matter of PPLICA v. PPL Electric Utilities Corp., Docket No. C-2010-2153656 (Order entered January 12, 2012) (PPLICA).  At issue in PPLICA was a dispute as to whether a petition to withdraw a complaint should be dismissed with or without prejudice.  The Commission found that a request to withdraw a complaint “should be viewed as a simple procedural request, and should be granted without conditions or Commission pronouncements related to the merits of the issues raised by the Complaint, or issues that may or may not be raised in other proceedings.”  Pa. PUC, Bureau of Investigation and Enforcement v. Nasser Limousine, LLC, citing PPLICA v. PPL, supra, at 14.

While we agree that the Joint Petition should be granted, and that the Petition for Interlocutory Review should be dismissed as moot, we note the following.

The nature of the service provided to the other residents of this development, and whether they rent or own their homes and the land it is on is not known.  Additionally, the allegations in the Complaint implicate Section 1313 of the Code, which provides:

Whenever any person, corporation or other entity, not a public utility, electric cooperative corporation, municipality l authority or municipal corporation, purchases service from a public utility and resells it to consumers, the bill rendered by the reseller to any residential consumer shall not exceed the amount which the public utility would bill its own residential consumers for the same quantity of service under the residential rate of its tariff then currently in effect. 

66 Pa. C.S. § 1313.

Out of an abundance of caution, we shall direct that a copy this Opinion and Order be served upon the Commission’s Bureau of Investigation and Enforcement (BI&E) for whatever action BI&E deems appropriate.

Based on the foregoing, the Joint Petition to withdraw the Complaint in this matter will be granted; THEREFORE, 

IT IS ORDERED:

1. That the Joint Petition to Withdraw Complaint filed by Debra Reid, appearing pro se, and Mill Creek MHP Management, LLC in the above-captioned proceeding at Docket No. C-2019-3010073, is granted.

2. That the Petition for Interlocutory Review of the August 12, 2019 Order of presiding Administrative Law Judge Andrew M. Calvelli at Docket No. C‑2019‑3010073 is, hereby, determined to be moot. 

3. That the Complaint filed by Debra Reid on May 22, 2019, against Mill Creek MHP Management, LLC at Docket No. C-2019-3010073, is withdrawn. 

4.	That a copy this Opinion and Order be served upon the Commission’s Bureau of Investigation and Enforcement for any action the Bureau deems appropriate.  

BY THE COMMISSION,

[image: ]

Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  December 19, 2019
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ORDER ENTERED:  January 2, 2020
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