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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the amended Petition for Supersedeas  (Petition) filed on July 29, 2019,[footnoteRef:1] by Alan V. Schmukler (the Complainant or Mr. Schmukler), requesting the Commission to stay the effectiveness of the Commission’s Opinion and Order entered July 23, 2019 (July 2019 Order), in the above-captioned proceeding.  For the reasons discussed below, we shall deny the Complainant’s Petition. [1:  	On July 29, 2019, the Complainant filed an amended Petition for Supersedeas, requesting that his original filing on July 24, 2019 be deleted.] 

History of the Proceeding

On August 11, 2017, Mr. Schmukler filed a formal complaint (Complaint) with the Commission against PPL Electric Utilities Corporation (PPL), claiming, in relevant part, that he has had an electromagnetic hypersensitivity (EHS) disability for thirty years and he wished to opt out of the installation of an advanced metering infrastructure (AMI), or a smart meter, at his residence for health reasons and because smart meters are unsafe.  Complaint at 2-5.  For relief, the Complainant requested, inter alia, that the Commission direct PPL to allow him to continue to use his analog meter.  Complaint at 5.

On October 16, 2017, PPL filed an Answer with New Matter to the Complaint.  In the Answer, PPL denied that the smart meter will have adverse health effects and asserted that the Company is installing these meters in compliance with its obligations under Act 129 and Commission orders.  PPL also asserted that termination of service is authorized where a customer refuses to provide access to a meter.  Answer at 1‑3.  

On March 9, 2018, an evidentiary hearing was held in this matter.  On August 16, 2018, the Commission issued the Administrative Law Judge’s (ALJ’s) Initial Decision (I.D.), which, in relevant part, dismissed the Complaint due to the Complainant’s failure to demonstrate by a preponderance of the evidence that the PPL smart meters constitute unsafe or unreasonable service under 66 Pa. C.S. § 1501.  I.D. at 25-29.  The I.D. concluded that because PPL is legally required to install the new smart meter at the Complainant’s residence, PPL has the right to initiate termination procedures for failure to permit access to the meter pursuant to PPL’s tariff, the Commission’s Regulations and Chapter 14 of the Code.  I.D. at 40 (citing 66 Pa. C.S. § 1406(a)(4); 52 Pa. Code § 56.81(3); PPL Exh. 6 and 7).

On August 28, and September 5, 2018, respectively, Mr. Schmukler and PPL filed Exceptions to the Initial Decision.  On September 17, 2018, PPL filed Replies to Exceptions.  

In the July 2019 Order, the Commission, inter alia, denied the Complainant’s Exceptions, adopted, in part, the ALJ’s Initial Decision, and dismissed the Complaint.  In relevant part, the July 2019 Order affirmed the ALJ’s finding that the Complainant failed to demonstrate a conclusive causal connection between the low-level radio frequency (RF) fields, or electromagnetic fields (EMFs), from a PPL smart meter and adverse health effects for the Complainant.  July 2019 Order at 14, 43, 45, 48.  Relative to PPL’s expert witness, the Commission concluded:

Dr. Israel’s expert opinion meets PPL’s required burden of production and constitutes legally competent evidence to support a finding of fact that there is no casual connection between RF fields from a PPL AMI meter and adverse human health effects.
 
Id. at 49. 

As noted above, on July 29, 2019, the Complainant filed the instant Petition for Supersedeas, requesting that the Commission stay the effectiveness of the July 2019 Order pending the outcome of his appeal before Commonwealth Court.  

On August 15, 2019, Mr. Schmukler filed a separate stay request with the Commonwealth Court pending the outcome of his appeal.[footnoteRef:2]  On December 16, 2019, the Commonwealth Court denied Mr. Schmukler’s stay request finding that he failed to establish that the denial of a stay would cause him irreparable injury pursuant to the second factor of the four-factor test established in Pa. PUC v. Process Gas Consumers Group, 502 Pa. 545, 467 A.2d 805 (1983) (Process Gas).  Alan Schmukler v. Pa. PUC, No. 1102 C.D. 2019 (Pa. Cmwlth. December 16, 2019) (Schmukler), slip op. at 7.  The Court highlighted the Commission’s findings and conclusions in the July 2019 Order regarding Mr. Schmukler’s failure to prove his claim that the new AMI meter will cause, contribute to, or exacerbate any adverse health effects.  Id. at 5-6 (citing July 2019 Order at 45).  The Court also emphasized the Commission’s reliance in the July 2019 Order on Dr. Israel’s expert opinion testimony to support a finding of no causal connection between RF fields from a PPL AMI meter and adverse human health effects.  Id. at 6 (citing July 2019 Order at 49 (footnote and record citations omitted)).  [2:   	Commonwealth Court Docket No. 1102 C.D. 2019.  ] 


Discussion

Legal Standards

When considering petitions to stay the effect of Commission Orders, the Commission has adopted the four criteria set forth in Process Gas, supra, which require a petitioner to:  

1. [bookmark: _Hlk2856354]Make a strong showing of likelihood to prevail on the merits;
2. Show that denial of relief will cause irreparable injury;
3. Show that the issuance of a stay will not substantially harm other interested parties in the proceedings; and
4. Show that the issuance of a stay will not adversely affect the public interest.

502 Pa. at 552-553, 467 A.2d at 808-809.  A petitioner must make a strong showing on each of the above criteria for a stay to be issued.  Id.  

Petition 

In his Petition, the Complainant requests a stay to prevent the installation of a smart meter on his property and to prevent the termination of his electric service for refusing the installation of a smart meter on his property while his appeal to the Commonwealth Court of Pennsylvania relating to the July 2019 Order is pending.  Petition at 6-7.  To support his request for a stay, the Complainant addresses the four criteria set forth in Process Gas.  

First, the Complainant submits he has a strong likelihood to prevail on the merits in his appeal to Commonwealth Court.  Petition at 33-35, 49-50.  He argued that the ALJ erred in ruling in favor of PPL in the Initial Decision and provided specific reasons that were raised in his Exceptions based on the record in this proceeding and rejected by the Commission in the July 2019 Order.  Petition at 22-33.  Accordingly, such arguments will not be restated here.  Nevertheless, the Complainant asserts that the Commission need not agree with the merits of his case in order to grant a stay, citing to Process Gas.  Id. at 53-54.  He submits that regardless of the Commission’s views of the issues in his case, a grant of the Petition is appropriate because the Complainant raised significant legal issues and presents a substantial case on the merits.  Id. at 55-57.  Given the likelihood that the Commonwealth Court would find these challenges as significant and substantial, the Complainant requests that the Commission stay the effect of its July 2019 Order.  Id. at 57-58.

Second, the Complainant asserts that, without the stay, he will suffer irreparable physical harm.  Petition at 58.  As he raised in his original Complaint, the Complainant states in his Petition that he has suffered from EHS for over thirty years and its major effects are a severe exacerbation of his chronic insomnia and an impairment of his ability to concentrate and submits that he proved the same at the evidentiary hearing held in this matter.  Id. at 9-15.  Due to his health, the Complainant states he will be forced to refuse the installation of the smart meter at his residence.  Id. at 15.  Given that the ALJ’s Initial Decision and the Commission’s July 2019 Order stated that PPL has the right to terminate service if he refuses the smart meter, the Complainant states that because his health requires him to refuse the smart meter, he will be forced to face termination of his electricity service.  He states that he is a 74-year-old man who cannot reasonably function without electricity:

That would mean no air conditioning in the sweltering summer heat, or warmth in the winter.  It would deny him the use of blenders which he must have to prepare food (due to dental issues).  He would be living in the dark and so forth.

Id. at 16.  He states that “Living in modern life without electricity is not a viable option,” and “may even result in [his] death.”  Id. at 64; 67-68.  He states that either forcing him to accept a smart meter at his residence or shutting off his electricity service to his residence would place him in such a state of ill health, that it would effectively deny his right to life.  He argues that refusing to accept a specific model of electric meter is not a capital crime and one should not suffer capital punishment for doing so.  Id. at 16-17; 63-64.

Referring to his medical history with insomnia, he asserts that should PPL install and use a smart meter at his home, his insomnia will be dangerously exacerbated, and his mental clarity diminished, as a result of his exposure to the smart meter’s EMFs.  Thus, without a stay, he also asserts that such health effects would effectively deprive him of his right to conduct his appeal.  Petition at 58-62.

Third, the Complainant submits there is no compelling reason for PPL to place a smart meter on his home while he is appealing the Commission’s July 2019 Order to the Commonwealth Court.  The Complainant asserts that, PPL will not be harmed in any way, let alone substantially, by a stay of installation of the smart meter during the Complainant’s appeal to Commonwealth Court.  The Complainant states that the current meter in place continues to calculate the electricity used, and the electric bills are paid to PPL.  Petition at 17-19, 62-63.  In addition, as it relates to PPL’s interests, the Complainant submits that forty-one states have opt-out provisions that allow residents to simply request of their utility to opt-out of a smart meter installation.  The Complainant further submits that the Commission’s interpretation of Act 129 as mandating the installation of smart meters without the consent of the customer is erroneous.  Petition at 18, 20-22; 63.

Finally, the Complainant submits that the public interest in no way would be adversely affected by the smart meter not being installed at his residence while his appeal proceeds before the Commonwealth Court.  Petition at 65.

Disposition

We shall proceed in a manner that is consistent with the Commonwealth Court’s decision, which denied Mr. Schmukler’s request to stay the effectiveness of the July 2019 Order.  Because the Court denied Mr. Schmukler’s request to stay the effectiveness of the July 2019 Order, we will proceed to deny his stay request, which, in effect, affirms the enforceability of our July 2019 Order.[footnoteRef:3] [3:  	Once the Court grants a petition for permission to appeal, Pa. R.A.P. 1701(a) goes into effect and a stay is issued, stopping the agency from proceeding further in the matter.  See, Pa. R.A.P. 1701(a).  However, Pa. R.A.P. 1701(b)(1)-(6) provides limited circumstances in which the agency retains authority to act.  Under Pa. R.A.P. 1701(b)(1), an agency retains jurisdiction to “take such action as may be necessary to preserve the status quo…grant supersedeas, and take other action permitted or required by these rules or otherwise ancillary to the appeal….”  Under Pa. R.A.P. 1701(b)(2), an agency retains jurisdiction to “[e]nforce any order entered in the matter, unless the effect of the order has been superseded….”   See also, Pa. R.A.P. 1701(d) (the filing of a petition for review does not affect the power or authority of a government unit to proceed further in the matter but the government unit is subject to any orders entered by the appellate court pursuant to Chap. 17).] 


[bookmark: _Hlk27657328]Consistent with Commonwealth Court’s finding in this matter, we find the Complainant has failed to establish the second criteria of Process Gas, which requires him to demonstrate that a denial of a stay will cause him irreparable injury.  In the July 2019 Order, we found that the Complainant failed to establish that the installation of a smart meter at his residence will cause, contribute to, or exacerbate, any of his alleged medical symptoms.  Because we concluded in the July 2019 Order that the Complainant failed to sustain his burden of proof that the installation of the PPL smart meter will cause any adverse health effects, we find here that he has failed to establish irreparable injury as a result of PPL’s impending installation of a new AMI meter at his residence. 

As previously concluded in the July 2019 Order, if Mr. Schmukler refuses the installation of the new AMI meter, PPL has the right to initiate termination procedures in accordance with Chapter 56 of the Commission’s Regulations and Chapter 14 of the Code.  Mr. Schmukler has argued in his Petition that the termination of his electric service will cause irreparable injury.  However, such an argument is speculative and does not form a proper basis to establish irreparable injury.  See Petition of PECO Energy Company for Approval of its Default Service Plan, Docket No. P‑2012‑2283641 (Order entered February 20, 2014).  As such, we conclude the Complainant has failed to establish irreparable injury.  

Because the Complainant has failed to satisfy the second criteria of the Process Gas standard, there is no need to address the remaining three criteria.  Accordingly, his Petition shall be denied. 

Conclusion

In accordance with the foregoing discussion, we deny the Complainant’s request for a stay of the Commission’s Opinion and Order entered July 23, 2019, at Docket No. C-2017-2621285; THEREFORE, 
IT IS ORDERED:  

1.	That the Petition for Supersedeas filed on July 29, 2019, at Docket No. C‑2017-2621285, by Alan V. Schmukler, is denied.

2.  	That this docket be marked closed. 


BY THE COMMISSION,
[image: ]


Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  December 19, 2019

[bookmark: _GoBack]ORDER ENTERED:  January 2, 2020
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