BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Dwayne Ackie, Miquel J. Chavarria, Jr.,		:
Maurice A. Goodwin and Wayne Rauceo		:
							:
	v.						:		C-2019-3013933
							:
Philadelphia Gas Works				:



ORDER GRANTING IN PART AND DENYING IN PART PRELIMINARY OBJECTIONS

		Complainants Dwayne Ackie, Miquel J. Chavarria, Jr, Maurice A. Goodwin and Wayne Rauceo are employees of Philadelphia Gas Works (PGW) and, through counsel, filed this action before the Commission alleging "safety violations and other concerns, but not limited to, persistent, insidious race, color and/or national origin discrimination." 

		PGW has filed Preliminary Objections, seeking to dismiss this matter for lack of jurisdiction of the Commission and lack of standing of the Complainants.  The Preliminary Objections were referred to the undersigned on December 18, 2019.  

		This Order sustains the Preliminary Objections regarding any employment discrimination claims and claims in paragraphs Nos. 14 and 16 that are not within the statute of limitations.  The Preliminary Objections are overruled with respect to allegations of safety violations and related concerns.  This matter will be scheduled for a prehearing conference.

		The Complaint was filed on October 31, 2019.  The Complainants are current employees of the Passyunk Gas Processing Plant (the Plant) and aver significant safety violations and other matters involving management at the plant.  The Complainants allege specific plant operations concerns such as manipulation of equipment temperature indicators, structural liquidated natural gas tank cracks that are not properly repaired, dangerously unmanned plant apparatus, employees handling equipment under the influence, abandonment of work areas, faulty override valves and uncontrolled unsafe gas migration. 

		Additionally, the Complainants allege promotion and protection of employees who violate safety protocols.  The Complainants also note that they have pending actions alleging race, color and national origin discrimination pending in the U.S. District Court for the Eastern District of Pennsylvania.  

		PGW filed an Answer on November 20, 2019.  The Company denied all material allegations.  The Company also alleged that the Commission does not have jurisdiction because the Complaint does not allege a violation of the Public Utility Code, or Commission regulations or Orders.  PGW further states that the Plant is "constructed, equipped, arranged, operated and conducted as to provide reasonable and adequate protection for all of its employees." 

		On November 20, 2019, PGW also filed Preliminary Objections.  PGW asserts that the Complaint should be dismissed for: 1) lack of jurisdiction 2) failure of the Complainants to allege violations of the Public Utility Code, or Commission regulation or Order and 3) lack of standing. 

		The Preliminary Objections were served on the Complainants on November 20, 2019.  Under Commission’s regulations, “an answer to a preliminary objection may be filed within 10 days of the date of service.”  52 Pa. Code § 5.101(f)(1).  A Notice to Plead was attached to the Preliminary Objections and advised the Complainants that an answer must be filed within ten days of service of the Preliminary Objections.  The Complainants have not filed an Answer to the Preliminary Objections.  

DISCUSSION

Section 5.101 of Commission regulations, 52 Pa.Code § 5.101, sets forth the 
grounds for granting preliminary objections.  That section provides as follows:  
§ 5.101.  Preliminary objections.  

(a) Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:  

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.  
(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.  
(3) Insufficient specificity of a pleading.  
(4) Legal insufficiency of a pleading.  
(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.  
(6) Pendency of a prior proceeding or agreement for alternative dispute resolution. 

(7) Standing of a party to participate in the proceeding. 

52 Pa.Code § 5.101(a).  

Commission procedure regarding the disposition of preliminary objections is 
similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  

			The moving party may not rely on its own factual assertions but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa.Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)). 

Jurisdiction

		PGW first asserts under 52 Pa.Code § 5.101(a) that the Commission lacks jurisdiction over 1) alleged employment discrimination claims and 2) alleged safety violations.  

1. Race, color, national origin employment discrimination claims

		It is a long-held ruling that the Commission has jurisdiction only over matters designated to it by the legislature.  The Commission cannot exceed its jurisdiction. See Margaret Collins v. Pennsylvania-American Water Company, 2019 PA. PUC LEXIS 265 (Pa. P.U.C. August 29, 2019).  

		The Preliminary Statement of the Complainant states that this Complaint is being brought for "other concerns including, but not limited to, persistent, insidious race, color and/or national origin discrimination."  PGW seeks to dismiss the employment discrimination claims.

		The Commonwealth Court determined in N.A.A.C.P. v. P.U.C., 5 Pa. Commw. 312, 290 A.2d 704 (1972), that employment discrimination matters are beyond the jurisdiction of the Commission. It held:

We find nothing in the Public Utility Law which explicitly or by implication gives the PUC the power here suggested, accepting as we do the urgency of the public's purpose in eliminating racial discrimination.  That some courts have in the interest of implementing public policy accommodated their construction of other statutes to this end, provides no warrant for us to depart from a long and well established rule of the courts of this State that agencies of State government have only those powers granted by clear expression of the Legislature.

290 A.2d at 711.  The Court explained that as pertained to state agencies, such matters were to be determined by the Pennsylvania Human Rights Commission.  Id. 

		The Commission has maintained jurisdiction over claims that allege race and disability discrimination claims with respect to the services provided by a utility. See James E. Elliot, Jr. v Pennsylvania Electric Company, 2018 Pa. PUC LEXIS 350 (Pa. P.U.C. October 4, 2018), Shirley J. Brothers v. PECO Energy Company, 2005 Pa. PUC LEXIS 31 (Pa. P.U.C. February 11, 2005).  Discrimination allegations in the instant Complaint involve employment matters and therefore are not within the jurisdiction of the Commission.   The Preliminary objections will be sustained on these claims. 

2. Safety Violations

		Here, PGW presents several arguments that the Commission has no jurisdiction over the safety allegations in the Complaint.  

		The Company argues that the Complainants fail because they have not alleged that they are customers of the utility, have not alleged violation of the Utility Code or Commission regulations or Commission Order and also that a Complaint before the Commission must allege an issue with the utility's rates or public utility services.  The Company references 66 Pa. C.S. § 1505(a) [footnoteRef:2] and also asserts that safety matters are to be handled by the Pennsylvania Department of Labor and Industry, citing 43 P.S. § 25-13.  The Code contradicts these assertions.   [2:  	This section provides that upon its own motion or complaint, if the Commission finds that service or facilities of any public utility are unreasonable, unsafe, inadequate, insufficient, or unreasonably discriminatory, or otherwise a violation of the Code, the Commission may issue regulations or orders to the utility to remedy it. 66 Pa. C.S. § 1505(a).  ] 


		Title 66 Pa. C.S. § 331(a) states as follows: 

(a) General rule.--The commission may, on its own motion and whenever it may 
be necessary in the performance of its duties, investigate and examine the condition and management of any public utility or any other person or corporation subject to this part. 

Id. (emphasis added).

Under 66 Pa. C.S. § 701, 

The commission, or any person, corporation, or municipal corporation having an interest in the subject matter, or any public utility concerned, may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer. . . . 

Section 1501 provides: 

§ 			1501.  Character of service and facilities.

	Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. . . .

		The allegations regarding safety are clearly within the scope of the jurisdiction of the Commission.  As the Commission noted in Petition of Communications Workers of America for a Public, On-the-Record Commission Investigation of the Safety, Adequacy, and Reasonableness of Service Provided by Verizon Pennsylvania LLC, Docket Number P-2015-2509336 (Order entered April 21, 2016),  "Section 1501 requires [a utility] to provide adequate, efficient, safe, and reasonable service and facilities; Section 331(a) authorizes the Commission to investigate and examine any public utility; Section 501 affords the Commission full authority to enforce the Code." Id. at 4, n. 2.

		The Complainants here raise questions concerning the adequacy, safety and efficiency of operations by PGW and unsafe practices.  If proven, inadequate, unsafe and inefficient operations would be violations.  PGW's argument cannot prevail here.

		PGW also asserts that the two safety violation allegations in paragraphs Nos. 14 and 16 of the Complaint should be dismissed because the events did not occur within the three-year statute of limitations of 66 Pa.C.S. § 3314(a).  Allegations that fall outside of the statute of limitations period are outside of the jurisdiction of the Commission. See Margaret Collins v Pennsylvania-American Water Company, Docket No. F-2017-2628770 at 17-18 (Order entered August 29, 2019).  

		The Complaint was filed in October of 2019.  Complainants allege in paragraph No. 14 that in the summer of 2016, there was an auto accident at the Plant and actions to cover it up.  They also allege in paragraph No. 16 that on March 22, 2016, there was unsafe release of gas.  The Complaint was brought more than three years after these two events occurred and therefore paragraphs Nos. 14 and 16 will be dismissed.  

Standing

		PGW, pursuant to 52 Pa.Code § 5.101(a)(7), contends that the Complainants lack standing to pursue this matter.  The Commonwealth Court recently addressed standing to file a Complaint before the Commission in Sunoco Pipeline L.P. v. Dinniman, 217 A.3d 1283 (Pa. Cmwlth. 2019) and explained, “To have standing before the PUC, the complainant must be aggrieved.  A complainant can demonstrate that he is aggrieved if he can establish that he has a ‘direct, immediate, and substantial interest in the subject matter of the controversy.’"  Id. at 1288, quoting Municipal Authority Borough of West View v. Pa. Pub. Util. Comm’n, 41 A.3d 929, 933 (2012) (emphasis in original).

1. Individual Standing

		PGW asserts that the Complainants lack standing because they have failed to establish that they have a direct, immediate or substantial interest in allegations related to safety violations.[footnoteRef:3]  However, as employees of PGW, and residents of the City of Philadelphia, as stated in the Complaint paragraphs Nos. 1-4, all Complainants have a direct interest in the safe operation of the Company.  The Complainants have standing in this matter. [3:  	PGW also asserts that the Complainants do not have standing with respect to discrimination claims. Given that the discrimination claims will be dismissed, that issue will not be addressed here. ] 

2. Action by the Bureau of Investigation and Enforcement (BIE)

		Within its standing argument, PGW contends that the allegations in the Complaint should be handled by BIE in accordance with its "purpose of taking appropriate enforcement actions."  Preliminary Objections at 8.  PGW is suggesting that an investigation of the operations of a PGW plant should be left to a Commission bureau.  

		A similar argument was not found persuasive by the Commission in Petition of Communications Workers of America (CWA), supra.  In that case, a Petition for Investigation was filed by the CWA and referred to an Administrative Law Judge for a hearing.  Verizon sought dismissal of the action in order to allow BIE to carry out its "normal investigatory function."  The Commission denied the request, noting that complaints seeking investigations have been filed by private parties.  Id. at 28.  The Commission found no compelling reason to dismiss the case to allow BIE to carry out its prosecutorial functions.  Id. at 28-29.  No compelling reasons are presented here. 

Legal Insufficiency

		PGW also contends that the Complaint should be dismissed for Legal Insufficiency.  It is the Company's position that the Complaint fails to state a claim upon which relief can be granted.  

		Section 1501 of the Utility Code charges utilities to furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and that these requirements are at the core of the allegations of the Complaint.  "Safety of employees" is specifically mentioned in in Section 1501.  ("safety of its patrons, employees and the public").  Section 501 gives the Commission authority to enforce the Code. See 66 Pa.C.S. § 501(a).  

		The issues presented in the instant Complaint regarding the safe operation of the PGW facilities are within the jurisdiction of the Commission.  Therefore, with respect to safety and operations issues raised in the Complaint, the Preliminary Objections will be overruled.  
ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the Preliminary Objections of Philadelphia Gas Works at Docket Number C-2019-3013933 are sustained, in part, and overruled, in part.  

2. That the Preliminary Objections regarding discrimination in employment claims and the claims in paragraphs Nos. 14 and 16 of the Complaint are sustained and the claims dismissed.  

3. That the Preliminary Objections regarding the remaining claims are overruled.

4. That this matter be scheduled for a pre-hearing conference.  


Date:	January 3, 2020						/s/			
							Darlene Heep 	
							Administrative Law Judge
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