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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Rescission or Amendment (Petition) filed by Joseph Leventan (Mr. Leventan, Petitioner, or Respondent) on June 28, 2019, in response to a Secretarial Letter issued on May 8, 2019 (May 2019 Secretarial Letter).[footnoteRef:1]  No Answer to the Petition has been filed.  For the reasons discussed below, we shall: (1) grant the Petition; (2) rescind the May 2019 Secretarial Letter; and (3) refer the matter to the Office of Administrative Law Judge for a hearing as may be deemed appropriate. [1: 	 	The Petition is a letter challenging the action taken in the May 2019 Secretarial Letter.  However, the Petition was not timely filed as a Petition for Reconsideration from Staff Action, pursuant to 52 Pa. Code § 5.44.  As a result, the action taken in the Secretarial Letter became the final action of the Commission.  Because of the untimely filing of the response to the Complaint, Commission staff treated the pleading as a Petition for Rescission or Amendment, which may be filed at any time, pursuant to 52 Pa. Code § 5.572(d).] 


History of the Proceeding

On May 14, 2018, the Commission issued a Certificate of Public Convenience (Certificate) to the Petitioner at Docket No. A-2018-3000781 for authority to transport property between points in Pennsylvania.

On December 14, 2018, the Commission’s Bureau of Investigation and Enforcement (I&E) filed a Complaint against the Petitioner, alleging that he failed to maintain evidence of cargo insurance on file with the Commission, which is a violation of Section 512 of the Public Utility Code (Code), 66 Pa. C.S. § 512, and our Regulations at 52 Pa. Code §§ 32.2(c), 32.11(a), 32.12(a) or 32.13(a).   In its Complaint, I&E suspended Mr. Leventan’s Certificate of Public Convenience issued on May 14, 2018 and proposed a civil penalty of $500.

In the Complaint, the Petitioner was notified that he was to file an Answer within twenty days of the date of service of the Complaint and that if he did not file said pleading, I&E would request that the Commission issue an Order cancelling his Certificate, imposing a civil penalty of $500 and such other remedy as the Commission may deem to be appropriate including suspension of vehicle registrations and additional fines.  

I&E served the Complaint on Mr. Leventan on December 14, 2018 by Certified Mail.  As of the date of the May 2019 Secretarial Letter, the Petitioner had not filed an Answer to the Complaint and/or paid the civil penalty and have his insurer file evidence of insurance with the Commission.

Accordingly, the May 2019 Secretarial Letter noted that the Petitioner had failed to file an Answer to the Complaint and/or pay the fine and have his insurer file evidence of insurance with the Commission.  Therefore, the allegations of the Complaint were deemed admitted and the Petitioner was directed to pay a civil penalty of $500 for failure to maintain evidence of insurance on file with the Commission within twenty days of receipt of the Secretarial Letter.  Finally, the Commission noted that it would request that the Pennsylvania Department of Transportation (PennDOT) put an administrative hold on the Petitioner's vehicle registrations such that the Petitioner would not be able to register any new vehicles or renew any existing vehicle registrations until all past due assessments are paid, all past due civil penalties are paid, all insurance filings are up to date and he holds an active Certificate issued by the Commission.

On June 27, 2019, Mr. Leventan filed a pleading that he captioned as “Answer to Complaint with New Matter,” in which he indicated that he had provided the Commission with evidence of commercial automobile policy declaration insurance coverage through AIC (Agency Insurance Company of Maryland, Inc.) which he indicated was operational for the term of the policy.[footnoteRef:2]  The instant Petition was filed as above noted.  No Answer to the Petition has been filed. [2:  	Answer at 1.  This pleading was filed on June 27, 2019 which is well beyond the twenty days required by the Commission’s regulations.  52 Pa. Code § 5.61(a).] 


Discussion

Legal Standards

Before addressing the Petition, we note that any issue not specifically discussed shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) 
and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  

A petition to modify or rescind a final Commission decision may only be granted judiciously and under appropriate circumstances, because such an action results in the disturbance of final orders.  City of Pittsburgh v. Pa. Department of Transportation, 416 A.2d 461 (Pa. 1980).  Additionally, we recognize that while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior decision, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. 1935)).  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559. 

Petition for Rescission or Amendment

The Petition filed by the Petitioner takes the form of an answer filed in response to I&E’s Complaint filed December 14, 2018.  Even though the Petitioner titled his Petition “Answer to Complaint with New Matter” and it takes the form of a proper Answer to a Complaint, the twenty-day statutory period for filing an answer has long since passed.  The Petitioner avers, inter alia, that he provided evidence of insurance with the Commission.  The Petitioner further alleges that there were procedural issues with I&E’s Complaint, including, inter alia, the failure to state a claim for which relief can be granted and notice.

Disposition

Although Mr. Leventan filed his Answer out of time and after issuance of the Commission’s May 2019 Secretarial Letter, he indicates that it is his Answer and that, through numbered paragraphs, he is contesting the allegations in I&E’s Complaint.  Therefore, in an abundance of caution and to ensure that Mr. Leventan is not deprived of his right to due process regarding this Complaint, we will treat his Petition as an Answer to the Complaint in this matter to secure a just, speedy, and inexpensive determination in this proceeding.[footnoteRef:3]  52 Pa. Code § 1.2(a).  Because we find that the Petition constitutes Mr. Leventan’s Answer to the I&E Complaint, we will assign this matter to the Office of Administrative Law Judge (OALJ) for a hearing as may be deemed appropriate.  Lastly, we urge Mr. Leventan to promptly cause his insurer to file evidence of cargo and liability insurance with the Commission. [3: 	 	We come to this conclusion given the totality of the circumstances.  Mr. Leventan is a pro se respondent, whose due process rights must be weighed against the inconvenience that this determination inflicts upon the Petitioner.  In this specific instance, we find that it is appropriate to accept Mr. Leventan’s late-filed answer.  52 Pa. Code § 1.2(d).] 


Conclusion

		Based on our review of the Petition and applicable law, we shall grant Mr. Leventan’s Petition for Rescission or Amendment, rescind the May 2019 Secretarial Letter, and assign this matter to the OALJ for a hearing as may be deemed appropriate; THEREFORE,

		IT IS ORDERED:

		1.	That the Petition for Rescission or Amendment filed by Joseph Leventan on June 28, 2019, is granted, consistent with this Opinion and Order.

		2.	That the May 8, 2019 Secretarial Letter issued in the matter of the Commission’s Bureau of Investigation and Enforcement against Joseph Leventan on December 14, 2018 at Docket No. C-2018-3006401, is rescinded, consistent with this Opinion and Order.

		3.	That the Formal Complaint filed on December 14, 2018, by the Commission’s Bureau of Investigation and Enforcement against Joseph Leventan, at Docket No. C-2018-3006401, is remanded to the Office of Administrative Law Judge for such further proceedings as may be deemed necessary including the issuance of an Initial Decision if appropriate, consistent with this Opinion and Order.

		4.	That the Respondent’s Certificate of Public Convenience, at Docket No. A-2018-3000781, is reinstated while this proceeding is pending, consistent with the Opinion and Order.

		5.	That a copy of this Opinion and Order be served on the Pennsylvania Department of Transportation.


BY THE COMMISSION,

							[image: ]

[bookmark: _GoBack]Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  December 19, 2019

ORDER ENTERED:  January 6, 2020
7
image1.png




