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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition of Pennsylvania-American Water Company Wastewater Operations (PAWC or the Company) seeking approval of a modification to its existing Long-Term Infrastructure Improvement Plan (LTIIP) (Petition).  On November 26, 2019, the Commission issued the Recommended Decision of Deputy Chief Administrative Law Judge Joel H. Cheskis and Administrative Law Judge Andrew M. Calvelli.  Exceptions have not been filed.  However, we have exercised our right to review the Recommended Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall adopt the Recommended Decision as clarified by this Opinion and Order.
History of the Proceeding

 On July 3, 2014, PAWC filed a Petition for Approval of Wastewater LTIIP and Approval to Establish and Implement a Distribution System Improvement Charge (DSIC) (2014 LTIPP/DISC Petition).  The 2014 LTIIP/DSIC Petition was assigned the Docket No. P-2014-2431005 by the Commission.

On December 4, 2014, the Commission entered an Opinion and Order, approving PAWC’s 2014 LTIIP Petition (December 2014 Order).  In the December 2014 Order, the Commission also approved PAWC’s 2014 DSIC Petition, subject to refund and recoupment after final resolution of the issues brought before the Office of Administrative Law Judge (OALJ), as well as the applicability of the DSIC to PAWC’s Franklin and Koppel wastewater systems.

On April 9, 2015, the Commission issued the Recommended Decision of Administrative Law Judge (ALJ) Jeffery A. Watson, recommending that the Commission approve the Parties’ Joint Stipulation of Settlement. 

On May 7, 2015, the Commission entered an Order adopting ALJ Watson’s recommendation.

On November 8, 2018, PAWC filed a Petition for Approval of a Major Modification to its Existing LTIIP and Approval of its Second LTIIP (2018 LTIIP Petition).  After receiving certain guidance from the Commission’s Bureau of Technical Utility Services (TUS), PAWC filed a letter on December 10, 2018, withdrawing the 2018 LTIIP Petition.

On December 12, 2018, PAWC filed the instant Petition seeking review and approval by the Commission.  As is the process for uncontested LTIIPs, TUS began its review of the filing in totality to ensure it meets all enumerated requirements contained within Chapter 13 of the Code, Commission Regulations at 52 Pa. Code § 121.1-121.8, and the Commission’s Final Implementation Order.[footnoteRef:1]  However, shortly thereafter, the Commission’s Bureau of Investigation and Enforcement (BIE) and the Office of Consumer Advocate (OCA) filed timely responses requesting hearings to adjudicate specific matters.  The matter was then assigned to the OALJ and did not proceed further before TUS.   [1: 	 	Implementation of Act 11 of 2012 (Act 11), Docket No. M-2012-2293611 (Final Implementation Order entered August 2, 2012) (Final Implementation Order).] 


On August 15, 2019, PAWC, BIE, OCA, and the Office of Small Business Advocate (Joint Petitioners) filed a Joint Petition for Settlement (Settlement) that proposed to resolve all contested issues in the proceeding.  

On September 30, 2019, the Joint Petitioners filed a Joint Stipulation of Facts regarding this matter.  The record closed on October 23, 2019, and the Commission issued the Recommended Decision of ALJs Cheskis and Calvelli on November 26, 2019.  No exceptions or other opposition pleadings were filed in response.

Discussion

Legal Standards

		In this case, the Parties submitted a settlement of all issues.  Commission policy promotes settlements.  52 Pa. Code § 5.231.  Settlements lessen the time and expense the parties must expend litigating a case and at the same time conserve administrative resources.  The Commission has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa. Code § 69.401.  The focus of inquiry for determining whether a proposed settlement should be recommended for approval is not a “burden of proof” standard, as is utilized for contested matters.  Pa. Pub. Util. Comm’n. v. City of Lancaster – Bureau of Water, Docket No. R-2010-2179103 (Opinion and Order entered July 14, 2011) (Lancaster).  Instead, the benchmark for determining the acceptability of a settlement or partial settlement is whether the proposed terms and conditions are in the public interest.  Id., citing, Warner v. GTE North, Inc., Docket No. C-00902815 (Opinion and Order entered April 1, 1996) (Warner); Pa. PUC v. CS Water and Sewer Associates, 74 Pa. PUC 767 (1991).

The subject matter of this proceeding is governed by Act 11 which amended Chapters 3, 13 and 33 of the Code.  Act 11 provides jurisdictional water and wastewater utilities, electric distribution companies and natural gas distribution companies (NGDCs), the ability to implement a DSIC to recover reasonable and prudent costs incurred to repair, improve or replace certain eligible distribution property that is part of the utility’s distribution system.  The term “eligible property” is defined in Section 1351 of the Code.  Section 1352 states that as a precondition to the implementation of a DSIC, a utility must file an LTIIP.  66 Pa. C.S. § 1352.  The Commission established various procedures and guidelines necessary to implement Act 11. See, e.g., Final Implementation Order.

Joint Petition for Settlement

The Joint Petitioners agreed to resolve all outstanding issues and to seek Commission approval for the matters settled in the Settlement.  The relevant terms of the Settlement are as follows - paragraph numbers and headings are listed as they appear in the original Settlement filed with the Commission:

II. TERMS AND CONDITIONS OF SETTLEMENT

[bookmark: _Hlk28330865]9. Except as provided below and in the revisions which are shown in Exhibit 1 to this Joint Petition, PAWC’s Petition is approved as filed: 

A. Risk-Based Condition Assessment Methodology 

10. Section 2 of the Modified LTIIP describes in detail the Company’s framework for analyzing, prioritizing and accelerating the renewal of aging wastewater collection system infrastructure. The Company employed a risk-based condition assessment to prioritize DSIC eligible capital improvement projects, accelerate the replacement of aging infrastructure and reduce I&I [Inflow and Infiltration] in newly acquired systems. 

11. In response to the issues raised in I&E’s Amended Answer and the OCA’s Comments, PAWC has provided the Joint Petitioners with additional information regarding the Company’s risk-based condition assessment and planned schedule for replacement and rehabilitation of eligible property. First, Exhibit 2 hereto outlines the projected schedule for completion of the Company’s risk-based condition assessment for each wastewater system covered by the Modified LTIIP. The information presented in Exhibit 2 is organized by three categories of systems: (1) newly acquired systems; (2) systems subject to a Pennsylvania Department of Environmental Protection or United States Environmental Protection Agency Consent Order; and (3) all other “routine” systems that do not fall under the other two categories. In addition, Exhibit 3 hereto provides detailed information on the Company’s projected schedule for replacement and rehabilitation of DSIC-eligible property for each wastewater system based on the preliminary results of the Company’s condition assessment. Exhibit 3 includes a breakdown of expenditures for each type of eligible property by year and by wastewater system (district), with expenditures for combined and sanitary systems displayed separately. PAWC will include an annual update of Exhibit 2 (Condition Assessment Schedule) with its AAOP [Annual Asset Optimization Plan] filing. 

12. For newly acquired wastewater systems that have known deficiencies in the gravity collections system (e.g., significant I&I, pipe defects, and installation deficiencies), which were observed during the pre-acquisition due diligence process, PAWC agrees to assume the highest risk factor for these known deficiencies. Once the condition assessment is completed, the risk factor will be adjusted to reflect actual conditions.

B. Annual Expenditures and Replacements 

13. To facilitate the evaluation of the Company’s proposed Modified LTIIP, PAWC also provided the detailed table attached hereto as Exhibit 4, which identifies historic annual DSIC-eligible expenditures in each district, from 2015 through the latest available data for 2019 (January/February). Exhibit 4 also contains a summary of historic annual replacement for DSIC eligible categories of plant for 2015 through 2018, by district. 

14. In future AAOPs and other LTIIP-related filings, the Company will continue to distinguish between non-regulatory and regulatory investments and will separately identify expenditures for combined and sanitary systems. 

15. Pursuant to Ordering Paragraph 7 of the Commission’s October 26, 2017 Order in Docket No. A-2017-2606103, PAWC may collect a DSIC related to the Municipal Authority of the City of McKeesport system prior to the first base rate case in which the System plant-in-service is incorporated into PAWC’s rate base, subject to three conditions. The Joint Petitioners agree that the first of those conditions (Ordering Paragraph 7(a)) is met because PAWC’s Modified LTIIP incorporating the McKeesport system does not re-prioritize other existing commitments in other service areas.
 
16. In future LTIIP and AAOP filings, any changes in projected quantities or projected expenditures for the McKeesport system will be condition assessment-related and will not re-prioritize existing commitments in other service areas. In such filings, if projected quantities or projected expenditures are higher for the McKeesport system and lower for other service areas than the projections in its approved LTIIP, PAWC will include an explanation why the shift was appropriate and does not re-prioritize existing commitments in other service areas. 

17. In addition, in future water and wastewater LTIIP and AAOP filings, if projected quantities or projected expenditures are higher for systems acquired under 66 Pa. C.S. § 1329 and lower for other service areas – compared to its approved LTIIP – the Company will include an explanation why the shift was appropriate and does not re-prioritize existing commitments in other service areas.

C. Qualified Contractors 

18. PAWC will continue to administer a competitive process for soliciting contracts and will also continue to use a third party to monitor contactor safety performance though the pre-qualification process described in Section 7 of the Modified LTIIP. 

19. PAWC will use only pre-qualified contractors or trained Company employees to perform work on all wastewater DSIC-eligible projects. 

D. Coordination of Planned Projects 

20. PAWC currently uses the PA One Call “Coordinate PA” system to facilitate and track contractor pre-construction meetings. The Company agrees to utilize the PA One Call “Coordinate One Call” system to identify targeted areas of anticipated work planned over a two year look ahead period and to facilitate better coordination with other utilities and municipalities.

R.D. at 13-15.

Furthermore, the Settlement is conditioned upon the standard terms and conditions found in most settlements submitted to the Commission.  R.D. at 15, citing, Settlement at ¶¶ 23-27.  This includes that the Parties may elect to withdraw from the Settlement and proceed with litigation if the Commission modifies the terms and conditions.  Id.  The Parties also reserved their procedural rights to argue their respective positions if the Commission does not approve the Settlement and the proceeding continues.  Id.  The Parties also noted that the Settlement is made without any admission against, or prejudice to, any position that any party may adopt in the event of subsequent litigation and that the Settlement may not be cited as precedent in any future proceeding unless required for implementation.  Id. 

ALJ’s Recommended Decision

The ALJs made twenty-eight Findings of Fact and reached eleven Conclusions of Law.  R.D. at 5-10, 38-39.  We shall adopt and incorporate herein by reference the ALJs’ Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

The ALJs recommended that the Settlement be approved in its entirety without modification because it is in the public interest and because it is supported by substantial evidence.  R.D. at 1, 5.  The ALJs observed that the Parties engaged in discovery, had ongoing settlement discussions, and stipulated to the facts set forth in the Settlement.  The ALJs further noted that the Settlement addresses the concerns of the Joint Petitioners and that the Parties also attached to the Settlement separate Statements in Support of the Settlement, articulating their individual arguments and reasons why approving the Settlement without modification is appropriate and in the public interest.  As a result, the ALJs noted these efforts demonstrate that the initial filings of the Company and the responses to the filings have been thoroughly vetted and considered by all concerned Parties.  R.D. at 16, 34-38.  In conclusion, the ALJs determined that the Settlement is supported by substantial evidence in the record of this proceeding and that the Settlement is therefore in the public interest and should be approved without modification.  R.D. at 37-38.
Disposition

In their Recommended Decision, the ALJs recommended the adoption of the Joint Petition for Settlement, as filed.  We concur with this aspect of the Recommended Decision and would approve the Joint Petition for Settlement, as filed.  However, we do not adopt Ordering Paragraph No. 2 of the Recommended Decision whereby the ALJs recommend that the Secretary mark the above-referenced docket number closed.  

As is noted above, this matter was not subject to complete review by TUS because of its assignment to the OALJ for disposition of the contested matters.  As we state above, LTIIP petitions must meet all the unique requirements enumerated in statute, regulations, and Commission orders.  The Recommended Decision provides that the Parties attempted to resolve all outstanding issues and seeks approval for the specific matters settled.  As is the practice for a litigated LTIIP proceeding, the assigned ALJs focus on matters subject to dispute and do not attempt to analyze and approve the LTIIP in its entirety.

To ensure that the Petition complies with all LTIIP requirements, the PAWC Petition should be referred back to TUS for review of LTIIP issues or matters not addressed in the Joint Petition for Settlement.  Accordingly, TUS should resume its review subject to the schedule applicable to the Petition at the time it was assigned to the OALJ for review of disputed issues.

Conclusion

		Based on our review of the record, we adopt the Recommended Decision of Deputy Chief Administrative Law Judge Joel H. Cheskis and Administrative Law Judge Andrew M. Calvelli, issued on November 26, 2019, as clarified by this Opinion and Order; THEREFORE, 
		
		IT IS ORDERED:

		1.	That the Recommended Decision of Administrative Law Judges Joel H. Cheskis and Andrew M. Calvelli issued on November 26, 2019, as it pertains to the August 15, 2019 Joint Petition for Settlement, is adopted, as clarified by this Opinion and Order.

		2.	That the matter at Docket No. P-2014-2431005 remain open subject to the completion of the Bureau of Technical Utility Services review of the December 12, 2018 Petition of Pennsylvania-American Water Company Wastewater Operations for Approval of Modification of Long-Term Infrastructure Improvement Plan.

		3.	That the Pennsylvania-American Water Company Wastewater Operations file an Amended Long-Term Infrastructure Improvement Plan incorporating matters expressly resolved by the Joint Petition for Settlement with the Bureau of Technical Utility Services.
		4.	That the Bureau of Technical Utility Services shall complete its review subject to the schedule in place at the time the proceeding was assigned to the Office of Administrative Law Judge for hearings in this matter and submit an order for Commission consideration.

							BY THE COMMISSION,
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							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  December 19, 2019

ORDER ENTERED:  January 7, 2020
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