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PENNSYLVANIA PUBLIC UTILITY COMMISSION
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							:
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:
Pittsburgh Water and Sewer Authority		:
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THIRD INTERIM ORDER
ADDRESSING COMPLAINANT’S MOTION TO COMPEL

HISTORY OF THE PROCEEDING

		On March 12, 2019, William Towne (Complainant) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Pittsburgh Water and Sewer Authority (PWSA or Respondent) alleging, among other things, that PWSA threatened to terminate his service on March 10, 2019 and that PWSA failed to provide proper notice of the threatened termination.  As relief, Complainant requested compensation for lost work, legal fees, service restoration fees and other related costs; that a civil penalty be imposed against PWSA; and that PWSA clarify its response telephone number in its recording informing customers of a pending shut off.  

		On April 1, 2019, PWSA filed its answer and new matter.  PWSA admitted that it threatened to terminate Complainant’s service via an automated telephone call.  PWSA averred that within 90 minutes of the automated telephone call, PWSA promptly recognized its error and recorded a second message on Complainant’s answering machine explaining that the previous call was made in error.  In new matter, PWSA averred that Complainant’s service was never shut off, that Complainant’s account with PWSA was currently in good standing and that there is no pending shut off associated with Complainant’s service.  On April 22, 2019, Complainant filed a reply to PWSA’s new matter.  
		On April 1, 2019, PWSA also filed preliminary objections.  On April 11, 2019, Complainant filed an answer to the preliminary objections.  An Interim Order Granting Preliminary Objections In Part and Denying Preliminary Objections In Part was issued on May 8, 2019.  

		An initial telephone hearing was rescheduled and held on September 4, 2019.  Shortly after the hearing began, the undersigned ordered that this matter be continued to permit Complainant to file a motion to compel discovery and for PWSA to answer the motion.  A Second Interim Order Continuing Hearing was issued on September 5, 2019 directing that any motion to compel discovery be filed by Complainant on or before September 20, 2019 and that PWSA may file an answer to any motion filed on or before September 30, 2019. 

		On September 13, 2019, Complainant filed a motion to compel discovery responses.  On September 30, 2019, PWSA filed an answer to the motion to compel.  The motion to compel is now ripe for consideration and disposition.  

DISCUSSION

		Section 5.321(c) of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa.Code § 5.321(c), specifically provides that “a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action.”  Discovery is permitted regardless of whether the information sought “relates to the claim or defense of the party seeking discovery or to the claim or defense of another party or participant.”  Id.  Information may be discoverable, even if it would be inadmissible at a hearing.  “It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.”  Id.  Consistently, the Commission has allowed participants wide latitude in discovery matters.  Pa. P.U.C. v. The Peoples Natural Gas Company, 62 Pa. PUC 56 (August 26, 1986); and Pa. P.U.C. v. Equitable Gas Company, 61 Pa. PUC 468 (May 16, 1986).  

Complainant served Interrogatories (Set 1, Nos. 1 to 6) and Requests for Production (Set 1, Nos. 1 to 10) upon PWSA.  PWSA filed Objections to certain Interrogatories and Requests for Production on July 1, 2019.  Specifically, PWSA objected to Interrogatories Nos. 4, 5 and 6 and Requests for Production of Documents Nos. 1, 2, 3, 4, 5, 6 and 7.  PWSA filed responses to the remaining Interrogatories and Requests for Production on July 11, 2019.  In doing so, PWSA filed a response (without waiver of its objection) to Interrogatory 6.  

On September 13, 2019, Complainant filed the motion to compel.  

Interrogatory No. 3 and Request for Production No. 8

In his motion, Complainant challenges each of PWSA's objections and, in addition, seeks to compel supplemental responses to Interrogatory No. 3 and Request for Production No. 8.  

		Interrogatory No. 3 asks PWSA to identify all individuals who may have knowledge or information relevant to the averments, claims, contentions, allegations and/or defenses asserted, or who PWSA may call to testify as an expert.  The interrogatory included 5 subparts.  PWSA responded to the interrogatory.  

		Complainant contends that PWSA’s response to Interrogatory No. 3 is an incomplete response.  According to Complainant, the response is incomplete because PWSA did not identify specifically the customer records that are kept in the course of doing business or provide these documents in response to Request for Production of Documents No. 8 (a request for all documents not already attached which are identified or referenced in any of PWSA’s answers to interrogatories). 

		PWSA contends that the records kept in the course of doing business contain sensitive proprietary information about PWSA’s other customers and are therefore privileged.  

		To the extend Interrogatory No. 3 and Request for Production No. 8 are requesting the identification and production of business records for Complainant’s account pertaining to the telephone call informing Complainant of a pending termination, the second corrective telephone call, and any other related records from Complainant’s account, PWSA is ordered to identify and produce them.  PWSA should indicate whether any of the aforementioned business records for Complainant’s account were already provided or were provided as proposed exhibits for the hearing on September 4, 2019.  PWSA is not required to identify and produce business records for other customers’ accounts. 

Interrogatory No. 4 

		Interrogatory No. 4 asks PWSA to “identify the number of customers who received a call informing them of pending shut-off of water on or about March 11, 2019, when such a call was not preceded by the conditions and prior written notice required for legitimate termination of service.”

PWSA objected to Interrogatory No. 4 because, among other things, the information sought by this interrogatory is not relevant to this proceeding because its sole aim is to gather information related to other PWSA customers.  According to PWSA, such a request is therefore irrelevant and not reasonably calculated to lead to the discovery of admissible information in this proceeding.

Interrogatory No. 4 is not reasonably calculated to lead to the discovery of admissible evidence in this proceeding.  PWSA’s objection to this interrogatory is sustained and Complainant’s request to compel a response to Interrogatory No. 4 is denied.  

Interrogatory No. 5

		Interrogatory No. 5 asks PWSA to “identify the number of customers who legitimately should have received a call informing them of pending shut-off of water on or about March 11, 2019, based on account status and prior written notice having been sent in accordance with PA laws.”

PWSA incorporated its response objecting to Interrogatory No. 4.  In addition, 
PWSA objected to this interrogatory for other reasons, including because customers whose service may be at risk for shut off is an issue between PWSA and each of the affected customers.  This issue is outside the scope of the instant proceeding.  

[bookmark: _Hlk28935956]Interrogatory No. 5 is not reasonably calculated to lead to the discovery of admissible evidence in this proceeding.  PWSA’s objection to this interrogatory is sustained and Complainant’s request to compel a response to Interrogatory No. 5 is denied.  

Interrogatory No. 6

		Interrogatory No. 6 asks PWSA to describe what, if anything, PWSA has done to correct and what it is doing to prevent recurrence of the inaccurate March 11, 2019 shutoff notice calls or similar issue.  PWSA objected to Interrogatory No. 6.  Nonetheless, PWSA responded to this interrogatory therefore there is no response to be compelled at present.  

Requests for Production of Documents No. 1, No. 2 and No. 3

		PWSA objected to Complainant’s Requests for Production of Documents No. 1, No. 2 and No. 3.  Request for Production No. 1 requested outgoing call records from March 11, 2019 for each customer who received notice of pending shutoff and/or subsequent correction. Request for Production No. 2 requested inbound call records from March 11, 2019 optionally filtered to include only calls from customers included in Request for Production No. 1.  Request for Production No. 3 requested the name and billing/correspondence address for each customer included in Requests for Production No. 1 and No. 2.  

		These requests for production are not reasonably calculated to lead to the discovery of admissible evidence in this proceeding.  PWSA’s objections to these three requests are sustained and Complainant’s Requests for Production of Documents No. 1, No. 2 and No. 3 are denied.  

Requests for Production of Documents No. 4, No. 5, No. 6 and No. 7

		Request for Production of Documents No. 4 requested all contract documents, specifications, user manuals work plans/orders, invoices and evidences of payment related to the outbound call system which facilitated the March 11, 2019 shutoff notice.  

Request for Production No. 5 requested copies of the recordings played in the calls notifying customers of pending shutoff and, if applicable, correction as of the morning of March 11, 2019, as well as any replacements for these recordings created on or after March 11, 2019.  

Request for Production No. 6 requested any internal reports related to the incident on or about March 11, 2019 involving unjustified pending shutoff calls.  

Request for Production No. 7 requested any e-mails involving staff of PWSA and/or its agents containing content related to the incident on or about March 11, 2019 involving unjustified pending shutoff calls.  

		PWSA objected to Requests for Production No. 4, No. 5, No. 6 and No. 7.  

		Complainant already has in his possession a recording of the initial call to him by PWSA.  In addition, PWSA served proposed exhibits in advance of the hearing initially scheduled for September 4, 2019.  These proposed exhibits included scripts of the initial termination call and the alleged subsequent correction call to Complainant. 

		The other information requested by Complainant in these four requests for production of documents are beyond the scope of this complaint proceeding and are not reasonably calculated to lead to the discovery of admissible evidence in this proceeding.  PWSA’s objections to these four requests for production are sustained and Complainant’s requests for responses and further responses are denied.  		 

		THEREFORE,

		IT IS ORDERED:

That the Motion to Compel answers to interrogatories and responses to requests for production of documents filed by Complainant, William Towne, is granted, in part, and denied, in part, consist with this interim order.  


Date:  January 8, 2020						/s/				
							Mark A. Hoyer
							Deputy Chief Administrative Law Judge
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