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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Carla Matrunics (Complainant or Ms. Matrunics) on March 4, 2019, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Conrad A. Johnson, issued on February 13, 2019.  Replies to Exceptions were filed by West Penn Power Company (West Penn or Company) on March 21, 2019.[footnoteRef:2]  For the reasons stated below, we shall deny the Exceptions and adopt the ALJ’s Initial Decision, as modified, consistent with this Opinion and Order. [2: 	The Complainant initially filed on March 5, 2019, a Certificate of Service indicating the service of the Exceptions on West Penn; however, it was addressed to another West Penn counsel at a different law firm who was not involved in this case.  A second Certificate of Service was subsequently filed on March 28, 2019, indicating service to the correct counsel on record.] 


History of the Proceeding

	On August 2, 2017, the Complainant filed a Formal Complaint (Complaint) against West Penn in which she alleged that: (1) West Penn was threatening to disconnect her utility service; and (2) there were incorrect charges on her bill for utility service.  For relief, she requested a payment arrangement (PAR).  Complaint at 1-3.

On August 22, 2017, West Penn filed an Answer in which it admitted and denied certain allegations made by the Complainant (Answer).  West Penn admitted that it had begun termination at the Complainant’s Service Address, but that it has stayed the termination pending resolution of the Complaint.  West Penn also admitted that the Complainant is seeking a PAR.  West Penn denied there were incorrect charges on the Complainant’s electric bill.  West Penn requested the Commission dismiss the Complaint.  West Penn also requested mediation to resolve the issues.  Answer at 1-4.

The Parties were directed to the Commission’s Mediation Unit to attempt a resolution of the dispute.  No resolution was achieved, and the case was scheduled for hearing.

ALJ Johnson conducted a telephonic hearing on September 5, 2018.  The Complainant was represented by counsel and presented the testimony of the Complainant.  West Penn was represented by counsel and presented the testimony of two witnesses.  West Penn offered nine Exhibits (Exhibits 1 through 9) all of which were admitted into the record.  I.D. at 2.

On November 20, 2018, the ALJ closed the record by interim order.  Id.
On February 13, 2019, the Commission issued ALJ Johnson’s Initial Decision in which the ALJ dismissed the Complaint.  Id. at 17.

As previously noted, the Complainant filed Exceptions on March 4, 2019.  West Penn filed Replies to Exceptions on March 21, 2019.

Background

	The Complainant resides at the Service Address with her husband and two minor children.  The house is 2,600 square feet and has three bedrooms and two bathrooms and is an all-electric ranch-style home with a fireplace.  The electric appliances at the Service Address include the following: central air conditioning, refrigerator, range, upright freezer, dishwasher, washer/dryer, hot water heater, three televisions, computer, out-of-service pool pump, CPAP machine and nebulizer. [footnoteRef:3]  The Complainant testified that her household income includes $27,000 annual income from her work as a medical assistant and her husband’s annual salary of $15,600 working as a custodian plus $6,000 as a bowling alley attendant, for a total gross household income of $48,600, or $4,050 monthly.  I.D. at 3-8; Tr. at 16-31. [3: 	The Complainant’s daughter and her husband need to use a nebulizer and CPAP machine respectively.  A CPAP, or Continuous Positive Airway Pressure therapy machine, is used by patients for treatment of obstructive sleep apnea.] 


	The Complainant testified that beginning in 2016 she was under Chapter 13 bankruptcy, and that under a bankruptcy order, she is currently making monthly payments of $1,430 through wage garnishment that goes towards her mortgage, property taxes and homeowner’s insurance as well as payments for two lots she owned and her car loan.  I.D. at 7; Tr. at 17, 26-27.  The Complainant disputes her March 2017 bill in the amount of $809.15, stating that it was more than what she was billed in previous months.  Tr. at 39-40.  The Complainant also claimed that she received a termination notice from West Penn, but that was put on hold through a doctor’s medical exemption due to her daughter’s and husband’s medical issues.  Tr. at 45-46.  Finally, the Complainant noted that she never received a Commission issued payment arrangement, and requested one.  Tr. at 37, 44.

	West Penn, on the other hand, presented evidence that it mailed the Complainant a letter informing her of its annual recertification requirement to continue in the Company’s Pennsylvania Customer Assistance Program (PCAP), however, she failed to respond.  According to West Penn, it removed the Complainant from its PCAP on June 28, 2016, after the Complainant failed to recertify her household income.  West Penn also noted that her account was in default.  West Penn’s witness also testified that the Complainant made insufficient payments that resulted in an outstanding balance of $6,114.12.  I.D. at 4-5; Tr. at 73-74, 81-82; Exhs. 2, 5-6. 

	According to West Penn, pursuant to the Complainant’s high bill claim, it removed the Complainant’s electric meter in August 15, 2017, and replaced it with a new meter.  West Penn’s witness stated that the old meter was tested and found to be accurate and operating within the Commission’s guidelines.  West Penn asserted that it conducts bimonthly actual meter readings of its customers’ electric usage, thereby alternating between actual and estimated meter readings.  I.D. at 7, 11-12; Tr. at 97-100; Exh. 8.

	West Penn’s witness compared the Complainant’s electric usage for the prior two-year periods of September 2015 through August 2016 and September 2016 to August 2017 with the current period of September 2017 through August 2018 and indicated that the Complainant’s usage has been consistent.  The witness added that the Complainant’s usage was higher in the winter than in the summer and her usage has increased slightly in 2017.  Tr. at 64-66; Exh. 3.
Discussion

Legal Standard

As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainants must show that the company is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 602 A.2d 863 (Pa. 1992).  That is, the Complainants’ evidence must be more convincing, by even the smallest amount, than that presented by the company.  Se-Ling Hosiery, Inc. v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 413 A.2d 1037 (Pa. 1980) (Norfolk).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 461 A.2d 1234 (Pa. 1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001) (Milkie).

The Responsible Utility Customer Protection Act, as codified in Chapter 14 of the Code, 66 Pa. C.S. §§ 1401 – 1419, applies to complaints alleging inability to pay and requesting Commission-ordered payment arrangements.  A “payment arrangement” is defined as: “[a]n agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.”  66 Pa. C.S. § 1403. 

We recognize that, as a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Code.  66 Pa. C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. PUC, 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 390 A.2d 233 (Pa. Super. 1978); Pa. Department of Highways v. Pa. PUC, 182 A.2d 267 (Pa. Super. 1962); and City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa.Cmwlth. 1978).  The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. PUC, 43 A.2d 348 (Pa. Super. 1945).  Moreover, lack of subject matter jurisdiction is an issue that cannot be waived, that may be raised at any stage of a case and may be raised by the Commission sua sponte.  Commonwealth v. Little, 314 A.2d 270 (Pa. 1974).  

Pursuant to 28 U.S.C. § 1334, federal district courts (and their bankruptcy courts) have jurisdiction over all civil proceedings arising under Title 11, and the bankruptcy court has exclusive jurisdiction of all property of the debtor:

(a)  Except as provided in subsection (b) of this section, the district courts shall have original and exclusive jurisdiction of all cases under title 11.

*		*		* 

(e)  The district court in which a case under title 11 is commenced or is pending shall have exclusive jurisdiction— 

[bookmark: e_1](1)  of all the property, wherever located, of the debtor as of the commencement of such case, and of property of the estate; and 

[bookmark: e_2](2)  over all claims or causes of action that involve construction of section 327 of title 11, United States Code, or rules relating to disclosure requirements under section 327. 

28 U.S.C. § 1334 (a) and (e).

ALJ’s Initial Decision

In his Initial Decision, ALJ Johnson addressed three issues raised by the Complainant: (1) service termination; (2) high bills; and (3) a payment arrangement.   The ALJ found that the Complainant failed to carry her burden of proof as to the first two issues.[footnoteRef:4]  The ALJ also denied the Complainant’s request for a payment arrangement due to her poor payment history and prior defaults.[footnoteRef:5]  The ALJ made thirty-seven Findings of Fact and reached nine Conclusions of Law.  I.D. at 3-8, 15-17.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order. [4:  	Regarding the Complainant’s high bill claim, the ALJ noted that West Penn provided meter test results, which showed that the electric meter in question tested as accurate under the Commission’s Regulations.  I.D. at 11-12.  The ALJ also concluded that the Complainant’s usage for the billing period in question was essentially unchanged from the earlier period and that based on the size of the home and the number of all-electric appliances, the Complainant had the potential for the usage for which she was charged.  I.D. at 12-13.  Regarding West Penn’s threat of service termination, the ALJ found that the Complainant did not present any evidence to establish that the Company violated the Commission’s Regulation or Statute concerning service termination.  I.D. at 13-14; Tr. 39‑40, 58; Exh 2.  We note that the Complainant did not file any Exceptions pertaining to the dismissal of these claims.]  [5:  	The ALJ summarily dismissed the Complainant’s argument that the statute providing for payment arrangements, 66 Pa. C.S. § 1405, is unconstitutional.  The ALJ quoted from the Commonwealth Court’s decision in Allegheny Ludlum Steel Corp. v Pa. PUC, 447 A.2d 675, 680 (Pa. Cmwlth. 1982) (Allegheny): “[A]n administrative agency cannot determine the constitutionality of its own enabling legislation.” citing I.D. at 11 (internal quotation and citation omitted).  The ALJ dismissed this issue during the hearing and indicate that he would not address it further in the Initial Decision.  I.D. at 11, n.2.] 


Exceptions, Replies and Disposition

The Complainant raises five exceptions to the Initial Decision relating to the denial of her payment arrangement request that can be grouped as set forth below.  Exc. at 1-2.  

1. Complainant’s Exception Nos. 1, 2 and 4 - Payment Arrangement and Repayment, Replies and Disposition

Exception No. 1.  The Complainant’s first Exception simply states that “[t]he Court without any evidence erred in failing to provide the Appellant with a payment arrangement.”  Exc. at 1.  The Complainant offers no further explanation on this point. 
 
West Penn initially states that with this Exception the Complainant is alleging that the ALJ’s Initial Decision is not based on substantial evidence.  West Penn cites to court cases[footnoteRef:6] defining “substantial evidence” and notes that the ALJ’s Initial Decision is based on substantial evidence and is fully supported by a careful analysis of the evidence.  West Penn lists Findings of Fact Nos. 1 to 23, found in pages 3 to 5 of the Initial Decision, and notes that the ALJ presented an extensive and careful analysis of the applicable statutory law and judicial and regulatory precedent governing the Complaint.  Accordingly, West Penn contends that the ALJ’s extensive Findings of Fact and analysis of the facts in the Initial Decision shows that it is incorrect to contend that the ALJ’s Initial Decision is not based on substantial evidence.  R. Exc. at 4-9.   [6: 	The Company cites to Consolidated Edison Company of New York v. National Labor Relations Board, 305 U.S. 197, 229, 59 S. Ct. 206, 2017 (1938); Norfolk and Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12 (Pa. 1987).] 


Exception No. 2.  The Complainant argues in her second Exception that, “A payment arrangement, unlike current PUC jurisprudence, is a right and not a matter of discretion for the PUC.”  Exc. at 1.  

In its Reply Exceptions, West Penn states that the Complainant in her Exceptions is essentially contending that the Commission has no discretion to refuse a customer’s request for a payment arrangement regardless of the size of the customer’s billing arrearage and number of prior defaults.  West Penn notes that the ALJ has presented a full analysis of Section 1405 of the Code, which West Penn further notes was created by the General Assembly as a method for payment-troubled customers to regain control of their utility bills, subject to the discretion of the Commission in allowing a payment arrangement and its terms.  West Penn cites to the ALJ’s analysis in his Initial Decision stating that the Commission judiciously exercises its authority to establish a payment arrangement under Section 1405 of Chapter 14 and only on behalf of customers who have demonstrated some evidence of good faith efforts to pay their utility bills or who have experienced a significant change in circumstances outside of their control.  R. Exc. at 9-10 (citing Slaughter).

Exception No. 4.  Exception No. 4 notes that the PUC improperly relied upon Ms. Matrunic’s poor payment history as a factor in deciding whether to provide her with a repayment plan.  

In its reply, West Penn states that the General Assembly recognized that the receipt of utility service goes hand in hand with payment for utility service, and that unpaid utility bills threaten paying customers with higher bills through large uncollectable accounts.  R. Exc. at 12 (citing 66 Pa. C.S. § 1402 (declaration of policy)).  The Company submits that Chapter 14 did not abridge the longstanding law that a utility is entitled to payment for its services.  R. Exc. at 13 (citing Scaccia and Bolt).  
 
Upon review, we note that in every case coming before us, the Commission cannot act unless it has jurisdiction over both the parties to a dispute and the subject matter of a dispute.  It is fundamental that the Commission must act within, and cannot exceed, its jurisdiction.[footnoteRef:7]  Moreover, as noted earlier, lack of subject matter jurisdiction is an issue that cannot be waived, that may be raised at any stage of a case, and that may be raised by the Commission sua sponte.[footnoteRef:8]  Here, it is clear from the record that the Commission lacks subject matter jurisdiction to grant the requested Commission payment arrangement. [7: 	City of Pittsburgh v. Pa. PUC, 43 A.2d 348 (Pa. Super. 1945).]  [8: 	Commonwealth v. Little, 455 Pa. 163, 314 A.2d 270 (1974).] 


The record in this case reflects that the Complainant has an active Chapter 13 Bankruptcy proceeding before the United States Bankruptcy Court for the Western District of Pennsylvania.  Tr. at 24-25.  It is well established that the Commission lacks jurisdiction to order a payment arrangement for a debtor with an active Chapter 13 bankruptcy proceeding, even where the balance is a post-bankruptcy filing arrearage.[footnoteRef:9]  Therefore, the Commission cannot order disbursement of the Complainant’s assets and does not have jurisdiction to establish a payment arrangement for the Complainant’s electric service. [9: 	See, Danjou v. West Power Company, F-2018-3006430 (Order entered July 22, 2019); see also, Lekawa v. West Penn Power Company and Titan Gas & Power, LLC, Docket No. F-2017-2629733 (Initial Decision issued November 7, 2018; Final Order entered January 17, 2019) (citing Perez v. PECO Energy Company, Docket No. C‑2016-2551605 (Final Order entered May 18, 2017); Chavous v. PECO Energy Company, Docket No, F-2010-2215689 (Final Order entered December 20, 2011); Kossman v. PECO Energy Company, Docket No. C-2017-2583425 (Final Order entered August 31, 2017)).] 


Pursuant to 28 U.S.C. § 1334, federal district courts and their United States Bankruptcy Courts have jurisdiction over all civil proceedings arising under Title 11, including a Chapter 13 petition for bankruptcy.  Section 1334 further establishes that the bankruptcy court has exclusive jurisdiction of all property of the debtor.[footnoteRef:10] [10: 	See Title 28 of the United States Code Section 1334, 28 U.S.C. § 1334(a) and(e) (pertaining to jurisdiction of the federal district courts and their bankruptcy courts).] 


Unlike a Chapter 7 bankruptcy proceeding (in which a debtor’s estate is expeditiously liquidated and distributed to creditors), a Chapter 13 bankruptcy allows a debtor to repay debts under the management of a bankruptcy trustee, who controls the debtor’s estate and makes the distributions until the bankruptcy petition is discharged or dismissed.  Pursuant to Chapter 13 of the Bankruptcy Code, 11 U.S.C. § 1306(a)(1) and (2), the debtor’s estate includes both property and earnings acquired “. . . after the commencement of the case but before the case is closed, dismissed, or converted to a case under chapter 7, or 11, or 12 of this title [11 USCS §§ 701 et seq., 1101 et seq., or 1201 et seq.], whichever occurs first.”  By statute, the debtor’s assets (with certain limited exceptions not relevant here), whether acquired pre-petition or post-petition, are included within the estate for disposition by the Bankruptcy Court.  As explained by the United States Court of Appeals for the Third Circuit in Begley v. Philadelphia Electric Co., 760 F.2d 46, 50 (3d Cir. Pa. 1985), discussing a Commission proceeding (Anyanwu v. Philadelphia Electric Co., 55 Pa. P.U.C. 221 (1981)), “Further, Anyanwu involved a Chapter 13 reorganization, under which the bankruptcy court retains jurisdiction over both pre-petition and post-petition income and obligations . . .”.  Id.

	A Chapter 13 bankruptcy is an on-going repayment plan in which all of a debtor’s assets (including property, income and debts acquired pre-petition and post-petition) are included in the debtor’s estate under the exclusive control of the bankruptcy trustee, and the bankruptcy court retains jurisdiction over both pre-petition and post-petition income and debts.  Thus, the Commission lacks jurisdiction to issue an order that affects the disposition of the income or assets of a debtor with an active Chapter 13 bankruptcy proceeding, even where the subject of the payment arrangement is a post-petition arrearage.

	Accordingly, the Commission lacks jurisdiction to address the Complainant’s request for a Commission payment arrangement.  Therefore, we shall deny Exception Nos. 1, 2 and 4.  
2. Exception Nos. 3 and 5 – Constitutionality of Code, Replies and Disposition 

Exception Nos. 3 and 5.  In her third and fifth Exceptions, the Complainant makes broad statements which appear to challenge the constitutionality of the Code and the Commission’s responsibility under the Responsible Utility Protection Act, 66 Pa. C.S. §§ 1401-1419, as follows:

3)	In addition, the PUC as a matter of law under the Pennsylvania Constitution must have the right, duty and ability to say that a utility debt is forgiven. 
5)	The Regulations and Statutes involving a payment arrangement are unconstitutional under Article I Section 1 of the Pennsylvania Constitution.  Simply, everyone who requests a payment plan is entitled to a payment plan due to the right to utility service guaranteed under the Pennsylvania Constitution. 

Exc. at 1. 

In response, West Penn argues that the Complainant provides no legal support for the claim that customers have a constitutional right to a payment arrangement.  In addition, the Company asserts that the constitutionality of Chapter 14 is beyond reproach.  As to the constitutional claims, West Penn submits that Pennsylvania Courts have consistently held that enactments of the General Assembly enjoy a strong presumption of constitutionality and the party challenging the constitutionality of a statute bears a heavy burden of persuasion.  R. Exc. at 11 (citing, in part, Com. v. Barud, 681 A.2d 162, 165 (Pa. 1996)).  

Upon review, we acknowledge that the Exceptions constitute general, conclusory statements without any supporting reasons or citations to authority.  Exception No. 3 makes a vague statement about the Pennsylvania Constitution and the “right, duty and ability” of the Commission to forgive a utility debt.  Exception No. 5 states that the statutes and regulations involving payment arrangements are unconstitutional under Article 1, Section 1 of the Pennsylvania Constitution.[footnoteRef:11]  According to the Complainant, the right to utility service is guaranteed under the Constitution and everyone requesting a payment arrangement is entitled to one.  Exc. at 1.  [11:  	Article 1, Section 1 of the Pennsylvania Constitution provides: “All men are born equally free and independent, and have certain inherent and indefeasible rights, among which are those of enjoying and defending life and liberty, of acquiring, possessing and protecting property and reputation, and of pursuing their own happiness.”] 


We are aware of no authority under the Pennsylvania Constitution or other applicable law which would support these contentions.  Moreover, to the extent that the Complainant’s vague allegations constitute a facial challenge to the Responsible Utility Customer Protection Act, as codified in Chapter 14 of the Code, the Commission does not have jurisdiction to consider such a claim.  See Allegheny, supra.  When the question of the constitutionality of Section 1405 of the Code, 66 Pa. C.S. § 1405, was raised during the hearing, the ALJ correctly explained that he did not have the authority to consider it and would not address it in the Initial Decision.  I.D. at 11.  Similarly, we shall not address the Complainant’s apparent constitutional challenge to Section 1405 of the Code and shall deny Exceptions 3 and 5.

Conclusion

		For the reasons discussed above, we shall deny the Complainant’s Exceptions[footnoteRef:12] and adopt the Initial Decision, as modified, consistent with this Opinion and Order; THEREFORE, [12: 	 	As previously noted, the Complainant did not file any Exceptions pertaining to the dismissal of the service termination and high bill claims.  We agree with the ALJ’s analysis pertaining to those claims and shall adopt his findings consistent with this Opinion and Order.  ] 


		IT IS ORDERED:

1.	That the Exceptions filed by Carla Matrunics on March 4, 2019, to the Initial Decision of Administrative Law Judge Conrad A. Johnson, issued on February 13, 2019, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Conrad A. Johnson, issued on February 13, 2019, is adopted, as modified, consistent with this Opinion and Order.

		3.	That West Penn Power Company is authorized to suspend or terminate utility service in accordance with the statutes and Commission's  Regulations, and consistent with any applicable provision of Title 11 of the United States Code, 11 U.S.C. §§ 101 et seq., (the U.S. Bankruptcy Code).

4.	That the Formal Complaint filed on August 2, 2017, by Carla Matrunics against West Penn Power Company at Docket No. C-2017-2617235 is dismissed, consistent with this Opinion and Order.

5.	That the proceeding at this docket be marked closed.


							BY THE COMMISSION,

                                                                          [image: ]

							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  December 19, 2019

ORDER ENTERED: January 9, 2020
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