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Thomas J. Shores							                C-2019-3010272

	v.

Pennsylvania Electric Company


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Deputy Chief Administrative Law Judge (ALJ) Joel H. Cheskis, issued on October 18, 2019, in the above-captioned proceeding.  Exceptions have not been filed.  However, we have exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall modify the Initial Decision, and remand the proceeding to the Office of Administrative Law Judge (OALJ) for further proceedings limited to establishing whether Mr. Shores’ medical issues and/or household damage meets the criteria for a significant change in circumstance, consistent with this Opinion and Order.

History of the Proceeding

On May 29, 2019, Thomas J. Shores (Complainant or Mr. Shores) filed a Formal Complaint (Complaint) against Pennsylvania Electric Company (Penelec or the Company), alleging that Penelec is threatening to shut off or has already shut off his service.  The Complainant also alleged incorrect charges on his bills and requested a payment arrangement.  Complaint at 2.  As relief, the Complainant requested, among other things, that a manual reading of his meter be taken and that the Commission establish an affordable payment plan.  Mr. Shores also noted that he is on oxygen and a continuous positive airway pressure (CPAP)[footnoteRef:1] machine that he needs to live, and he has other bills he needs to pay.  Complaint at 3. [1: 	 	CPAP therapy is a common treatment for obstructive sleep apnea.  The CPAP machine uses a hose and mask or nosepiece to deliver constant and steady air pressure.  See, https://www.mayoclinic.org/diseases-conditions/sleep-apnea/in-depth/cpap/art-20044164.] 


On June 20, 2019, Penelec filed an Answer and New Matter (Answer) admitting and denying certain averments in the Complaint.  Penelec admitted that it issued a 10-day termination notice advising that the Complainant’s service was subject to termination for non-payment of undisputed charges and denied that there are incorrect charges on the bill.  Penelec added that at all times relevant to this proceeding, the Company’s actions have been reasonable and were performed in accordance with all applicable laws.  Penelec added additional background regarding termination of service, payment arrangements and incorrect charges.  Answer at 1-6.  In the New Matter, Penelec averred that the Complainant defaulted on a 2017 Commission-issued payment arrangement and is not entitled to another Commission-issued payment arrangement or an extension of the defaulted payment arrangement, especially, since there has been no change in income or significant change of circumstance as required by 66 Pa.C.S. § 1405(d)-(e).  Therefore, Penelec requested that the Commission dismiss the Complaint with prejudice or deny it in its entirety.  Answer at 7.  

On August 12, 2019, the initial telephonic hearing occurred as scheduled. The Complainant appeared pro se and testified on his own behalf.  Penelec was represented by Margaret Morris, Esquire, who presented the testimony of two witnesses and offered fifteen exhibits (Penelec Exhibits 1 through 15), that were admitted into the record.  The record was closed on September 4, 2019.  

On October 18, 2019, the Commission issued the Initial Decision of ALJ Cheskis in which the ALJ dismissed the Complaint.  I.D. at 1, 14, 17.

Discussion

Legal Standards

		As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that Penelec is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by Penelec.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  Mill v. Pa. PUC, 447 A.2d 1100 (Pa. Cmwlth. 1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to Penelec.  If the evidence presented by Penelec is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of Penelec.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Furthermore, the Responsible Utility Customer Protection Act (Chapter 14 or the Code, 66 Pa.C.S.§§ 1410-1419) applies when a Complainant is seeking a payment arrangement.  Chapter 14 authorizes the Commission to establish payment arrangements between a public utility, customers and applicants within the limits set forth in the Act.  66 Pa. C.S. § 1405(a).  Section 1405(a)(b)(d)(e), in pertinent part, provides as follows: 
§ 1405.  Payment arrangements.
	(a)	General rule.—The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter. 
(b)	Length of payment arrangements.—The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment arrangement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond: 

(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 

(2) Three years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level. 

(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level. 

(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level. 
* * * 
	(d)	Number of payment arrangements.—Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement established by a commission order or decision.  A public utility may, at its discretion, enter into a second or subsequent payment arrangement with a customer.

(e)	Extension of payment arrangements.--If the customer defaults on a payment arrangement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment arrangement and extend the remaining term for an initial period of six months. The initial extension period may be extended for an additional six months for good cause shown.

66 Pa. C.S. § 1405(a)(b)(d)(e).
The ALJ made forty-eight Findings of Fact and reached eighteen Conclusions of Law.  I.D. at 3-7, 14-17.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

ALJ’s Initial Decision

In his Initial Decision, ALJ Cheskis addressed the following issues: (1) incorrect charges; (2) payment arrangement; (3) termination of service; and (4) medical certifications.  I.D. at 10-14. 

With regard to the Complainant’s allegation of incorrect charges on his bills, upon consideration of the evidence, the ALJ determined that Mr. Shores failed to sustain his burden of proof on this issue.  I.D. at 10.  The ALJ stated that while Mr. Shores failed to provide any evidence (not even a copy of a specific bill) to support his claim of incorrect charges, Penelec presented multiple exhibits to refute the Complainant’s claim.  Specifically, the ALJ highlighted the detailed statement of account for the Complainant’s account for the period of June 1, 2015 to July 8, 2019, presented by Penelec.  According to the ALJ, the document details the meter read date, the reading, the consumption usage, number of days in the billing period, the daily average, the read type, the billing amount, the due date, the payment amount, any adjustments and the account balance for the period in question.  Id., citing Tr. at 18-19; Penelec Exh. 2.  The ALJ further noted that the statement of account also details the different electric generation suppliers (EGSs) that Mr. Shores switched to during this period.  In addition, the ALJ identified the evidence Penelec presented to demonstrate the Complainant’s payment history, noting that Mr. Shores made twelve payments on his account from June 1, 2015 to January 4, 2017, but has made only one payment since then.  I.D. at 10, citing Tr. at 24-25; Penelec Exh. 4.  The ALJ also acknowledged the 48-month usage chart presented by Penelec depicting the kilowatts consumed and amount billed for each month.  I.D. at 10, citing Tr. at 35; Penelec Exh. 11.  

The ALJ noted that rather than any incorrect charges, Mr. Shores’ poor payment history may have contributed to his high bills.  The ALJ also stated that Mr. Shores’ enrollment with several EGSs may have also contributed to his confusion regarding the charges on his electric bills.  According to the ALJ, because Penelec does not have control over the rates charged by the EGSs, Mr. Shores should direct any concerns he has with the charges from an EGS to the EGS and not to Penelec.  The ALJ noted that Mr. Shores’ concerns do not warrant a finding against Penelec that there are incorrect charges on his bills.  Therefore, the ALJ denied the Complainant’s incorrect charges argument.  However, the ALJ acknowledged that Mr. Shores has expressed that he is no longer interested in being enrolled with an EGS.  Hence, the ALJ directed that Penelec take steps to ensure that happens.  I.D. at 11. 

With regard to the Complainant’s request for a payment arrangement, the ALJ stated the Complainant testified during the hearing that he lives alone and has a gross monthly household income of $734.[footnoteRef:2]  I.D. at 12, citing Tr. at 8-9.  The ALJ stated that to determine whether the Commission is able under Chapter 14 to order Penelec to provide Mr. Shores another payment arrangement, it must be determined whether he has had a change in income of 10% or more since he is below 200% of the Federal poverty level.  According to the ALJ, the record evidence demonstrates that on March 3, 2017, BCS directed Penelec to offer Mr. Shores a payment arrangement on a balance of $2,016.71.  I.D. at 12, citing Tr. at 28.  Because the Complainant has already been granted a Commission-issued payment arrangement and has not experienced a change in income, the ALJ determined that the Commission may not establish a second payment arrangement for Mr. Shores.  The ALJ noted that the Complainant’s household income did not decrease by more than 10% since he was offered the last payment arrangement and that his income has not decreased at all since the last Commission-issued payment arrangement.  Therefore, the ALJ denied the Complainant’s request for a payment arrangement having concluded that Mr. Shores failed to satisfy his burden of proof to demonstrate that he is eligible for a payment arrangement to pay his outstanding balance owed to Penelec because he has not experienced a change in income.  I.D. at 12.  [2: 	 	For homes with one person, 100% of the Federal poverty level is $12,490 per year, or $1,041 per month. 84 Fed. Reg. 1168 (Feb. 1, 2019).  Therefore, Mr. Shores is at 71% of the Federal poverty level (734 / 1,040 = 70.57).] 


The ALJ also rejected the Complainant’s argument that Penelec inappropriately terminated his service or threatened to terminate his service stating that Mr. Shores failed to satisfy his burden of proof on this issue.  I.D. at 12-13.  According to the ALJ, while Penelec admitted that it has issued the Complainant a 10-day termination notice for non-payment of undisputed charges, the Company presented substantial evidence to support its actions.  Specifically, the ALJ explained that Penelec has demonstrated that Mr. Shores has an outstanding balance of $11,054, as of June 26, 2019, and that the Company is within its right to issue the termination notice for failure of the Complainant to pay the undisputed outstanding balance.  The ALJ noted that, on the other hand, Mr. Shores has not presented any evidence to demonstrate that Penelec’s actions violate the Code, a Commission Order or Regulation or its Commission-approved tariff.  I.D. at 13.  

With regard to the Complainant’s averment that his electric service should not be terminated because he is on oxygen and uses a CPAP machine, the ALJ stated that this argument is refuted by the record evidence that the Complainant has already received seven medical certifications.  According to the ALJ, four out of the seven medical certificates were received prior to Mr. Shores filing for Chapter 13 bankruptcy and three medical certificates were filed on the post-petition account.  I.D. at 13-14, citing Tr. at 22-23; Penelec Exh. 3.  The ALJ stated that the Commission’s Regulations provide that service may not be terminated for at least thirty (30) days if no length of time is specified or ascertainable and certifications can be renewed twice.  I.D. at 14, citing 52 Pa. Code § 56.114.  The ALJ determined that Mr. Shores has received the maximum of three medical certifications on his post-petition account and is not entitled to any further medical certifications.  Therefore, the ALJ concluded that the Complainant’s arguments are without merit because he has exceeded his allowed number of medical certificates and Penelec has not violated the Code, a Commission Order or Regulation or a Commission-approved tariff by refusing to grant Mr. Shores an additional medical certification.  I.D. at 14.  

Accordingly, the ALJ denied the Complaint because the Complainant failed to demonstrate that Penelec violated the Code, a Commission Order or Regulation or a Commission-approved tariff with regard to any incorrect charges, termination or medical certificates related to the Complainant’s service or his eligibility for a Commission-issued payment arrangement.  I.D. at 14, 17. 

Disposition

We advise the Parties that, as a preliminary matter, any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  We are not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  On exercise of our independent review of the positions of the Parties and the record evidence, we shall modify the Initial Decision, and remand the proceeding to the Office of Administrative Law Judge (OALJ) for further proceedings limited to establishing whether the Complainant’s medical issues and household damage meets the criteria for a significant change in circumstance, consistent with the following discussion.  
Initially, we agree with the ALJ’s analysis of the Complainant’s arguments with regard to any incorrect charges, termination, or medical certificates related to the Complainant’s service or his eligibility for a new Commission-issued payment arrangement.  As it pertains to Mr. Shores’ request for a payment arrangement, we note that since Mr. Shores has received and defaulted on prior Commission-issued payment arrangements, the ALJ correctly determined that the Complainant must have experienced a change in income or a significant change in circumstance in order to receive a new or reinstated payment arrangement.  See, 66 Pa. C.S. § 1405(d)-(e).  While we agree with the ALJ that the Complainant has not experienced a change in income, we also note that the ALJ failed to consider if Mr. Shores defaulted on his most recent Commission-issued payment arrangement as a result of a significant change in circumstance, especially, considering the Complainant’s testimony that he has various medical issues.  Tr. at 9, 56.  It is not clear from the record evidence if the onset of any of these medical issues meets the criteria for a significant change in circumstance.

Furthermore, the record evidence indicates that the Complainant experienced damage to his residence in and around the time period of his last Commission-issued payment arrangement.  Tr. at 8, 10-11.  Similar to the Complainant’s medical condition, it is not clear from the record evidence if this household damage meets the criteria for a significant change in circumstance.  Since the ALJ’s Initial Decision did not consider if Mr. Shores’ most recent default was the result of a significant change in circumstance, we do not agree with the ALJ’s decision to deny Mr. Shores’ request for a reinstated payment arrangement at this time.  Therefore, we shall remand this case to the OALJ for a determination of this narrow issue.  We also direct that this case should be expedited due to the Complainant’s large account balance.

Additionally, we note that the Initial Decision directs Penelec to take steps to ensure that Mr. Shores is no longer enrolled with an EGS.  I.D. at 11.  While we encourage the Parties to work together to address Mr. Shores’ various concerns, including his enrollment with EGSs, any action taken by Penelec to return Mr. Shores to default service should be done in accordance with applicable law, including the Commission’s Regulations contained in the Standards for Changing a Customer’s Electricity Generation Supplier.  See 52 Pa. Code § 57.172(b).  

Conclusion

Upon review of the record, we will modify the Initial Decision, and remand the proceeding to the OALJ for proceedings limited to establishing whether the Complainant’s medical issues and/or household damage meets the criteria for a significant change in circumstance, consistent with this Opinion and Order; THEREFORE,
		IT IS ORDERED:

		1.	That the Initial Decision of Administrative Law Judge Joel H. Cheskis, issued on October 18, 2019, is modified, consistent with this Opinion and Order.

2. 	That this proceeding is remanded to the Office of Administrative Law Judge for proceedings limited to establishing whether Thomas J. Shores’ medical issues and/or household damage meets the criteria for a significant change in circumstance. 







3. 	That the Office of Administrative Law Judge expedite this matter consistent with this Opinion and Order.

BY THE COMMISSION,

[image: ]

Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  December 5, 2019
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