	BEFORE THE
	PENNSYLVANIA PUBLIC UTILITY COMMISSION



Municipality of Penn Hills				:		C-2019-3013809
 		:
	v.						: 		
							:
Union Railroad Company, PA Department of	:
Transportation, Allegheny County, Borough of	:
Verona, City of Pittsburgh, and Bureau of 		:
Investigation and Enforcement				:


FIRST INTERIM ORDER
Dismissal of Parties 
Added in Error

		On October 24, 2019, the Municipality of Penn Hills (Penn Hills) filed a Formal Complaint again Union Railroad Company (Union RR).  Penn Hills alleged a storm water pipe owned by Union RR was clogged, causing severe flooding in the area and there was an unsafe condition caused by a building located on property belonging to Union RR at the same location.  Penn Hills requested the Commission order the railroad to unclog the storm water line and demolish or secure the unsafe building.

		On October 28, 2019, the Commission notified Union RR as well as the City of Pittsburgh (the City), the Borough of Verona (Verona), Allegheny County (the County) and the Pennsylvania Department of Transportation (PennDOT) that a Formal Complaint had been filed by Penn Hills.  The Commission’s Bureau of Investigation and Enforcement (BIE) was notified about the filing of the Formal Complaint because the Formal Complaint involved a railroad company.

		On November 13, 2019, PennDOT filed its Answer and New Matter.  PennDOT averred the Formal Complaint was filed pursuant to 66 Pa.C.S.A. § 1501 and was not a railroad/highway crossing filed pursuant to 66 Pa.C.S.A. § 2702.  PennDOT contended the Formal Complaint involves railroad facilities, not a grade crossing.  Because the Formal Complaint does not involve a grade crossing, PennDOT averred it is not properly a Party and the Commission should dismiss it from the proceeding.

		On November 14, 2019, Union RR filed its Answer and New Matter.  Union RR admitted it engages in general railroad transportation and switching service at the parcel referenced in the Formal Complaint but generally denied the allegations concerning the storm water line.  Union RR denied it owns or is responsible for the building.  In New Matter, Union RR admitted it owns the parcel in question but denied the storm water line inlet was located on any real estate owned by Union RR.  Union RR averred the building cited by Penn Hills in its Formal Complaint and the land it sits atop is owned by the Canadian National Railway Company (Canadian National).  Union RR requested the Commission dismiss the Formal Complaint against Union RR.  

		On November 18, 2019, the City filed its Answer and New Matter.  The City averred the Formal Complaint has no connection listed to the City and the subject matter is wholly outside of the jurisdiction to the City.  The City contended it is not properly a Party to the Formal Complaint and the City has no connection to the subject matter of the Formal Complaint.

		On November 25, 2019, the Office of Administrative Law Judge issued a notice scheduling an Initial Call-In Telephonic Pre-Hearing Conference for Tuesday, December 17, 2019, at 9:00 a.m.  On the same day, the Presiding Officer issued a Prehearing Conference Order which ordered the Parties to appear by telephone, provided instructions on how to call into the telephone conference and provided procedural information and directed the Parties to file memoranda on or before Monday, December 16, 2019.  

Prehearing Conference Memoranda were filed by Penn Hills, Union RR, BIE, PennDOT and the City.  Penn Hills responded to the New Matter in Union RR’s Answer prior to the prehearing conference.

On December 17, 2019, the Presiding Officer conducted a telephonic prehearing conference at which the following Parties were present and represented: Penn Hills, Union RR, the City, BIE and PennDOT.  

Penn Hills averred its Complaint related solely to Union RR and it was not the intention of Penn Hills to include PennDOT, the City, the County or Verona in the proceeding.  The Parties noted that a typical railroad proceeding before the Commission might include all the other Parties, but no Party present was aware of any reason why PennDOT, the City, the County or Verona should be included in this proceeding.  No Party filed or voiced an objection to the dismissal of PennDOT, the City, the County or Verona from the Formal Complaint proceeding.

		Penn Hills and Union RR requested time (approximately 45 to 60 days) in which to file whatever appropriate request or motion with the Presiding Officer.  BIE indicated it would prefer to remain a Party in the proceeding at this early stage because the Complaint concerns an allegation of violation of 66 Pa.C.S.A. § 1501 by a certificated rail company and the Complaint might involve rail safety concerns.  All other Parties requested the Commission dismiss them as Parties respondent from the proceeding.

Discussion

Pursuant to 52 Pa.Code § 1.2, the Commission or presiding officer may disregard an error or defect of procedure at any state in the proceeding provided no substantive rights of the parties are affected by the waiver.  Typically, railroad cases involve rail-highway crossings and are filed pursuant to 66 Pa.C.S.A. § 2702 and 52 Pa.Code § 3.361, et seq.  Provisions at 52 Pa.Code § 3.361 provide for the addition of various entities in a rail-highway proceeding as parties respondent, such as PennDOT, the City, the County and Verona.  This proceeding involves a rail yard and does not concern a rail-highway crossing.  The dispute involves a local municipality and a rail company/putative landowner.  This Formal Complaint was filed pursuant to 66 Pa.C.S.A. § 1501, et seq. and pursuant to 66 Pa.C.S.A. § 2702.  

This proceeding does not require the participation of PennDOT, the County, the City or Verona.  In this proceeding, Penn Hills alleged Union RR’s actions and/or inactions at its own railyard were in violation of the Commission’s regulation at 52 Pa.Code § 1501 and resulted in damage to Penn Hills’ property adjoining the railyard.  Penn Hills requested the Commission order Union RR to take remedial actions.  

This proceeding does not involve issues covered by the Public Utility Code at 66 Pa.C.S.A. § 2702 or by the Commission’s regulations at 52 Pa.Code § 3.361.  Accordingly, the participation of the other municipal entities is not necessary and does not benefit the public interest to have to require those entities to remain as Respondents.  Pursuant to 52 Pa.Code § 5.483, the Presiding Officer’s authority includes regulating the course of the proceeding and, since it appears the other entities were included in this proceeding in error, the entities of PennDOT, the County, the City and Verona will be dismissed from further participation.  Accordingly, the caption and the Parties of Record list will be amended to reflect the Formal Complaint involves the Municipality of Penn Hills versus Union Railway Company.

THEREFORE,

		IT IS ORDERED:

1. 	That the following entities shall be dismissed from the proceeding at Docket No. C-2019-3013809: Pennsylvania Department of Transportation; the County of Allegheny; the City of Pittsburgh and the Borough of Verona.

		2.	That the caption shall be amended to be: Municipality of Penn Hills versus Union Railroad Company at Docket No. C-2019-3013809.

3.	That the Parties to this proceeding are the Municipality of Penn Hills, the Commission’s Bureau of Investigation and Enforcement and Union Railway Company.  

4. 	That the Parties have until February 15, 2020, to file any applicable Motion or Petition.  If no prehearing Motion or Petition is filed, the Office of Administrative Law Judge will issue a notice scheduling an in-person hearing in the Commission’s hearing room in Pittsburgh, Pennsylvania after March 30, 2020.


Date:  January 14, 2020							/s/			
								Katrina L. Dunderdale
								Administrative Law Judge
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