BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Agnes and Steve Atuahene				:
							:
	v.						:		C-2019-3012904									:
PECO Energy Company and AEP Energy Inc.	:



INTERIM ORDER GRANTING COMPLAINANTS’
CONTINUANCE REQUEST 

The undersigned received a motion entitled an Emergency Motion for PECO Energy Company to Respond to Complainants’ Discovery (Motion) from Agnes and Steve Atuahene (Complainants), on January 8, 2020 by hand delivery.  By certificate of service the Complainants certified that counsel for the Respondent, PECO Energy Company (PECO), was personally served the Motion on January 8, 2020.  

The Motion requested that PECO be directed to respond to Complainants’ discovery within 10 days of service (January 18, 2020) or in the alternative to continue the hearing for 30 days to allow for PECO to respond to the discovery or in the alternative to strike PECO’s response to Complainants’ formal Complaint (Complaint) as filed and served out of time.  Motion at ¶ 1.  Specifically, the Motion averred that PECO used the address for the Complainants as: 
7500 N. 17th St.
Philadelphia, PA 19138

The appropriate address for the Complainants is:
7500 N. 21st St.
Philadelphia, PA 19138.
[bookmark: _GoBack]The Respondent used the appropriate address on December 16, 2019; however, the Complainants averred that the mail was deposited on the 75th Street entrance of the property instead of the 21st Street entrance.  The Complainants are accustomed to receiving mail on the 21st Street entrance,+ and thus, the Complainants found the December 16, 2019 mailing on January 6, 2020.  Motion at ¶¶ 6-7. 

The Complainants asserted that the December 16, 2019 mailing was delivered on or around December 20, 2019 by a new mail person.  Motion at ¶ 6.  The Complainants reviewed the December 16, 2019 mailing on January 6, 2020, which caused the instant Motion.  

52 Pa.Code § 5.103(c) states, “Response to motions.  A party has 20 days from the date of service within which to answer or object to a motion unless the period of time is otherwise fixed by the Commission or the presiding officer.” (emphasis added).

Pursuant to 52 Pa.Code § 5.103(c), the undersigned sent by electronic mail on January 8, 2020, notice to counsel for the Respondent that a response to the Motion was due no later than close of business (4:30 p.m.) Tuesday, January 14, 2020.  The Respondent did not file any response to the Motion by the due date.  

This matter is ripe for ruling.

DISCUSSION

The Commission’s regulations at 52 Pa.Code § 3.6 states,
§ 3.6. Petitions for interim emergency orders.

 (a)  A party may submit a petition for an interim emergency order during the course of a proceeding. The petition shall be filed with the Secretary and served contemporaneously on the Chief Administrative Law Judge and on the parties. 
 (b)  To the extent practicable, a petition for an interim emergency order must be in the form of a petition as set forth in § 5.41 (relating to petitions generally). A petition for an interim emergency order must be supported by a verified statement of facts which establishes the existence of the need for interim emergency relief, including facts to support the following: 
   (1)  The petitioner’s right to relief is clear. 
   (2)  The need for relief is immediate. 
   (3)  The injury would be irreparable if relief is not granted. 
   (4)  The relief requested is not injurious to the public interest. 
 (c)  Allegations set forth in the petition shall be deemed to have been denied by the opposing parties, and an answer is not required. A party may file an answer in the form set forth in § 5.61 (relating to answers to complaints, petitions and motions) no later than 5 days after service of a copy of the petition. 
 (d)  Other pleadings, memoranda or briefs related to a petition for interim emergency order are not permitted unless specifically requested by the presiding officer.

52 Pa.Code § 1.2(a), (c) and (d) state, 

(a) This subpart shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable.  The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.
		*			*			*
(c)	The Commission or presiding officer at any stage of an action or proceeding may waive a requirement of this subpart when necessary or appropriate, if the waiver does not adversely affect a substantive right of a party.

(d)	These liberal construction provisions apply with particularity in proceedings involving pro se litigants.

		Because the Complainants are claiming an emergency situation 52 Pa.Code § 3.6 is in effect.  The procedure outlined in 52 Pa.Code § 3.6 was not implemented by the Complainants.
However, it is noted that the Complainants are pro se litigants.  Pursuant to 52 Pa.Code § 1.2(a), (c) and (d), the undersigned will address the request.  Failure to follow the appropriate procedure will not prevent the undersigned to decide the substance of the Motion.  The decision on the substance of the Motion will not adversely affect the substantive right of either party.  

I find that there are no exigent circumstances for this matter to be treated as an emergency.  I simply do not find that 52 Pa.Code § 3.6(b)(1)-(3) are satisfied.  

Specifically, 52 Pa.Code § 3.6(b)(1) requires an assessment that the Complainants have a right to clear relief.  In the instant matter, the Complainants’ right to relief is not clear.  The Complainants did not provide any evidence that it is erroneous for a postal worker to place mail properly addressed at the entrance of 75th Street rather than 21st Street in Philadelphia.  I find it reasonable to place mail at the 75th Street entrance if indeed there is an entrance as the Complainants have represented there is.  Additionally, because the property is a corner property it is reasonable to attribute the 75th Street entrance to the Complainants for receiving correspondence.  Unless the Complainants have a sign at the property to state mail is only to be received on the 21st Street side of the property, I do not find the rationale reported by the Complainants rising to a right to clear relief.  Consequently, I do not find that the Complainants have satisfied 52 Pa.Code § 3.6(b)(1) in this matter.

52 Pa.Code § 3.6(b)(2) requires that the need for relief is imminent.  Complainants fail to provide that the need for relief is imminent.  The Complainants simply did not know that correspondence was delivered to them on or around December 20, 2019, until discovering it on January 6, 2020.  I do not find that the issue of failed discovery of delivery rises to imminent need for relief.  

52 Pa.Code § 3.6(b)(3) requires that the injury to the Complainants be irreparable if the relief is not granted.  The Complainants have failed to assert that injury would be irreparable if relief is not granted.  I do not find that 52 Pa.Code § 3.6(b)(3) is satisfied.

I note that simply because from the Complainants perspective that a matter is an emergency does not make it so.  Discovery rules are in place so that both sides are provided a fair opportunity to gather evidence to adjudicate their claims.  Modifications to the discovery rules can be made by agreement of both parties or in exigent circumstances.  There is no representation that the parties agreed to modify the discovery rules.  I do not find that exigent circumstances were presented by the Complainants in the instant Motion.  Consequently, the discovery rules as presented by Commission regulations at 52 Pa.Code § 5.321 et seq. are in place for this proceeding.  

The Complainants requested as an alternative to reschedule the in-person hearing in 30 days.  As stated above, the Respondent failed to respond to the Motion.

There is no objection to the Complainants’ request to reschedule the in-person hearing in 30 days.  I find this request reasonable and will grant this alternative as it is not opposed.

The Complainants requested in the alternative to strike PECO’s response to Complainants’ Complaint as filed and served out of time.  This request is moot as the undersigned ruled to grant a continuance of 30 days.  

A Hearing Notice rescheduling an Initial In-Person Hearing on a future date on or after February 18, 2020 will be issued.  All parties are encouraged to talk with each other to resolve this matter, or some portion thereof, if possible, as it is the Commission’s policy to encourage settlement.  52 Pa.Code § 5.231.   

		I caution both parties that a request in the future to continue this matter will be met with strict scrutiny.    

ORDER


THEREFORE,

IT IS ORDERED:

1. That the request by Complainants, Agnes and Steve Atuahene to expedite discovery responses by PECO Energy Company to Complainants’ discovery is denied.

2. That the alternative request for continuance of the scheduled hearing of the formal Complaint of Agnes and Steve Atuahene against PECO Energy Company at Docket No. C-2019-3012904 is granted.

3. That the alternative request to strike the Answer of PECO Energy Company to the formal Complaint of Agnes and Steve Atuahene against PECO Energy Company at Docket No. C-2019-3012904 is rendered moot.

4. That this hearing is to be rescheduled on or after February 18, 2020, consistent with the discussion contained herein.

 
Date: January 15, 2020 			/s/				
		Angela T. Jones 
		Administrative Law Judge
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