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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Rescission (Petition) filed by Grace Roberts (Complainant or Ms. Roberts) on March 25, 2019, requesting rescission of the Commission's Final Order entered on November 30, 2018 (Final Order), in the above-captioned docket.  No Answer to the Petition was filed.  For the reasons discussed below, we shall deny the Petition.

History of Proceeding

On April 5, 2018, Ms. Roberts filed a Formal Complaint (Complaint) against PECO Energy Company (PECO or Respondent) with the Commission.  In the Complaint, the Complainant placed checkmarks in the boxes indicating: “The utility is threatening to shut off my service or has already shut off my service;” “Incorrect charges are on my bill;” and “Other” – wherein the Complainant requested that her service be restored.  Complaint at 2. 

On May 2, 2018, PECO filed an Answer nunc pro tunc (Answer).[footnoteRef:1]  In its Answer, PECO denied all material allegations of fact in the Complaint.  PECO averred it terminated service to the Complainant on June 6, 2017, for a past due balance of $6,488.95.  PECO also averred that it finalized the Complainant’s account effective July 7, 2017 and charged off a final unpaid balance of $8,921.71.  PECO averred the Complainant must pay this outstanding balance before it will restore service.  PECO therefore requested that the Commission dismiss the Complaint.  Answer at 1-4.  [1:  	On May 2, 2018, PECO filed a Motion to File Answer to Complainant’s Formal Complaint Nunc Pro Tunc (Motion).  In the Motion, PECO claimed that it filed its Answer two (2) days late due to an administrative oversight.  It cited to 52 Pa. Code § 1.2(a), which requires a liberal construction of the Rules of Practice and Procedures to secure the just, speedy and inexpensive determination of every action and that any error or defect of procedure may be disregarded if such does not affect the substantive rights of the parties.  PECO asserted that acceptance of the Answer nunc pro tunc did not affect the substantive rights of the Complainant and further noted that since no hearing had yet been scheduled by the time of the filing of its Answer, there would be no delay in the adjudication of the case.  The ALJ accepted PECO’s Answer nunc pro tunc.  I.D. at 1.] 


On August 6, 2018, an evidentiary hearing was held in this matter, as scheduled.  Counsel for PECO was present with a witness and was prepared to proceed.
As for the Complainant,  Administrative Law Judge (ALJ) F. Joseph Brady noted: “A person ostensibly believed to be the Complainant appeared at the hearing; however, when questioned by [the ALJ], she refused to acknowledge that she was the Complainant, Grace Roberts.”  I.D. at 2 (citing Tr. at 4-6).  No witnesses were presented, and no exhibits were introduced into the record.  The Respondent’s Counsel moved that the Complaint be dismissed with prejudice for lack of prosecution pursuant to 52 Pa. Code § 5.245.  I.D. at 3.  The record closed on August 24, 2018, upon the ALJ’s receipt of the transcript.  I.D. at 3.

On October 18, 2018, the Commission issued the ALJ’s Initial Decision (October 2018 Initial Decision), which granted PECO’s Motion to dismiss the Complaint for failure to appear at the hearing and prosecute her Complaint.  I.D. at 1, 5-7 (citing 52 Pa. Code §§ 5.245(a), (c)).

No Exceptions were filed to the Initial Decision. 

By Final Order issued on November 30, 2018, the October 2018 Initial Decision become final without further Commission action in accordance with Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h). 

On March 25, 2019, the Complainant filed the instant Petition requesting rescission of the Final Order.

Discussion

We begin by considering the nature of the Complainant’s filing.  In this case, Exceptions to the Initial Decision were due on November 8, 2018, but none were received by the Commission by that due date.  Therefore, in accordance with Section 332(h) of the Code, 66 Pa. C.S. § 332(h), the decision of the ALJ became final without further Commission action.

As noted above, on March 25, 2019, the Commission’s Secretary’s Bureau received a filing from the Complainant, which the Complainant identified or titled as “Exceptions” to the Initial Decision.  Because the Complainant is appearing pro se, we will exercise our discretion[footnoteRef:2] and consider the Complainant’s filing as a Petition for Rescission of our Final Order.  52 Pa. Code § 5.572(d).  PECO did not file an Answer to the Complainant’s Petition. [2:  	Particularly in adversarial proceedings involving pro se litigants, the Commission’s Regulations require the liberal construction of the Commission’s Rules of Practice and Procedure to secure the just, speedy and inexpensive determination of every action or proceeding to which the Rules are applicable. The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  52 Pa. Code §§ 1.2(a), (d).  
] 


Legal Standards

By the terms of Section 703(g) of the Code, the Commission has the power to amend or rescind its own orders at any time subject only to the requirements of due process.  
Section 703(g) of the Code states, in relevant part:  

The commission may, at any time, after notice and after opportunity to be heard as provided in this chapter, rescind or amend any order made by it.  Any order rescinding or amending a prior order shall… have the same effect as is herein provided for original orders.

66 Pa. C.S. § 703(g); see also Department of Highways v. Pa. PUC, 138 A.2d 143 (Pa. Super. 1958).  In exercising our authority to amend or rescind an order pursuant to Section 703(g), the Supreme Court of Pennsylvania has stated: “Because such relief may result in disturbance of final orders, it must be granted judiciously and only under appropriate circumstances.”  See City of Pittsburgh v. Pennsylvania Department of Transportation, 416 A.2d 461 (Pa. 1980). [footnoteRef:3]   [3:  	A decision to deny a petition for rescission or amendment is a matter squarely within the Commission’s discretion, subject to being overturned only where a reviewing court finds “the agency’s decision demonstrates evidence of bad faith, fraud, capricious action or abuse of power.”  West Penn Power Co. v. Pa. PUC, 659 A.2d 1055, 1065 (Pa. Cmwlth. 1995).] 


		While a petition under Section 703(g) may “properly raise any matter designed to convince the commission that it should exercise its discretion . . . to rescind or amend a prior order in whole or in part,” at the same time “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, Docket No. C-R0597001 et al., 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (Duick) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  As we stated in Duick:

What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.

Duick at 559 (emphasis added). 

		Finally, the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  

Final Order

As noted above, the Final Order stated that in accordance with the provisions of 66 Pa. C.S. § 332(h), [footnoteRef:4] the October 2018 Initial Decision became final without further Commission action.  The Final Order contained three ordering paragraphs, which granted PECO’s motion, dismissed the Complaint and closed the docket. [4:  	Section 332(h) of the Code states, in relevant part: 

Any party to a proceeding referred to an [ALJ] under section 331(b) may file exceptions to the decision of the [ALJ]…in a form and manner and within the time to be prescribed by the commission…If no exceptions are filed, the decision shall become final, without further commission action….

66 Pa. C.S. § 332(h).] 


In the October 2018 Initial Decision, the ALJ correctly explained that administrative agencies, like the Commission, are required to provide due process to the parties appearing before them and that this requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  I.D. at 4 (citing Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984) (Schneider)).  The ALJ also correctly explained that, once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  I.D. at 4 (citing Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993) (Sentner)).

Additionally, the ALJ cited to the Commission’s Regulations at 52 Pa. Code §§ 5.245 (a) and (c), which provide as follows: 


§ 5.245. Failure to appear, proceed or maintain order in proceedings. 

(a) After being notified, a party who fails to be represented at a scheduled conference or hearing in a proceeding will: 

(1) Be deemed to have waived the opportunity to participate in the conference or hearing. 

(2) Not be permitted thereafter to reopen the disposition of a matter accomplished at the conference or hearing. 

(3) Not be permitted to recall witnesses who were excused for further examination. 

* * * * *
(c) If the Commission or the presiding officer finds, after notice and opportunity for hearing, that the actions of a party, including an intervenor, in a proceeding obstruct the orderly conduct of the proceeding and are inimical to the public interest, the Commission or the presiding officer may take appropriate action, including dismissal of the complaint, application, or petition, if the action is that of complainant, applicant, or petitioner. 

52 Pa. Code §§ 5.245 (a) and (c).

The ALJ explained that the Complainant was provided with proper notice of the hearing and the opportunity to appear and be heard.  I.D. at 2, 4. 

The ALJ stated that the hearing began on August 6, 2018, as duly notified.  I.D. at 2.  The ALJ explained that a person ostensibly believed to be the Complainant appeared at the hearing; however, when questioned by the ALJ, she refused to acknowledge that she was the Complainant, Grace Roberts. I.D. at 5 (citing Tr. at 4-6).  This person was instructed by the ALJ that if she refused to enter her appearance, the case would be dismissed.  I.D. at 5 (citing Tr. at 4).  Nevertheless, this person continued to refuse to confirm whether or not she was Grace Roberts.  Moreover, the ALJ described this person as becoming “obstinate and combative,” even going so far as to make the statement to the ALJ: “This is my court. I own the court. You are working for me.”  I.D. at 5 (citing Tr. at 5).

The ALJ construed this person’s refusal to acknowledge that she was the Complainant, Grace Roberts, as a willful refusal to proceed with the hearing and a failure to prosecute the Complaint.  I.D. at 5.  The ALJ found this person’s actions obstructed the orderly conduct of the proceeding and were inimical to the public interest.  I.D. at 5; see also 52 Pa. Code § 5.245(c).  Accordingly, the ALJ concluded that the Complaint should be dismissed with prejudice.  I.D. at 5, 7.

Petition

The Petition consists of three typed pages and multiple attachments.[footnoteRef:5]  In the Petition, the Complainant states she received the ALJ’s Initial Decision after the Exceptions period ran, on March 21, 2019, and that it was mailed to her on March 13, 2019.  Petition at 1.  She also claims she “never received a fair and impartial hearing” regarding her Complaint.  Petition at 1.  The Complainant references making the statements at the hearing, as discussed in the I.D., supra, but also appears to argue that the ALJ erred by not recognizing her attendance at the hearing and that such error violated her due process rights.  Petition at 1. [5:  	The body of the Petition itself does not cite to any of the documents attached to the Petition.  As the body of the Petition is fully considered herein and denied, we need not address the merits of attachments to the Petition.] 


She states in her Petition that she does not waive any of her rights and rescinds any and all signed documents with PECO.  Petition at 2.  

With regard to the incorrect charges she claims appear on her bill from PECO, she alleges her neighbor is stealing electricity from her service, stating as follows in the Petition:

I have stated time and time again that my next door neighbor was stealing my electric.  PECO claimed they have sent out, one of their employees to investigate and found no wrong doing, by my next door neighbor.  However, I have had a private independent agency investigate this matter, and this agency has found that my next door neighbor is stealing electricity.

Petition at 2.

Additionally, the Complainant argues that PECO is interfering with her religious freedoms.  Petition at 2.  She also claims that PECO is violating her constitutional rights under the Environmental Rights Amendment of the Pennsylvania Constitution.  Petition at 2; see also PA. CONST. Art. 1, § 27.  As such, she argues that PECO’s decision is unconstitutional and that she never owed anything to PECO for any services provided to her.  Petition at 2.  She claims she is not subject “to PECO’s regulating, nor their statutes, rules and regulations which is not law.”  Petition at 3.  

Disposition

[bookmark: _Hlk13666396]For the reasons discussed below, we conclude that the Complainant’s Petition for Rescission has failed to meet the Duick standard for granting relief.  The Complainant has not established appropriate grounds for disturbing the Final Order entered in this proceeding.  Thus, we shall deny the Complainant’s Petition.

The Complainant was afforded the opportunity to be heard at a duly notified hearing before the ALJ, regarding her claims alleged against PECO in her Complaint.[footnoteRef:6]  Although it appears Ms. Grace attended the hearing, she proceeded in a manner to be obstructive to the orderly conduct of the hearing by refusing to identify herself to the ALJ.  We agree with the ALJ’s finding that these actions at the hearing “obstructed the orderly conduct of the proceeding….”  I.D. at 5.  We also agree with the ALJ that the Complainant’s actions at the hearing “were inimical to the public interest.”  I.D. at 5; see also, 66 Pa. C.S. § 332(f); see also, Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995) (Jefferson) (The public interest is prejudiced by the wasteful use of the agency’s and the respondent’s time and resources in addressing a complaint).  Accordingly, we herein decline to rescind the Final Order, which affirmed the ALJ's dismissal of the Complaint in accordance with 52 Pa. Code §§ 5.245(a), (c). [6:  	As an administrative agency of the Commonwealth, the Commission is required to provide due process to the parties appearing before it.  Schneider, 479 A.2d at 15 (citing Fusaro v. Pa. PUC, 382 A.2d 794 (Pa. Cmwlth. 1978)).  Due process is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Id. (citing Township of Middleton v. The Institute District of the County of Delaware, 293 A.2d 885 (Pa. Cmwlth. 1972), aff’d 450 Pa. 282, 299 A.2d 599 (Pa. Cmwlth. 1973)).   The fundamental requirement of due process is the opportunity to be heard at a meaningful time and in a meaningful manner. Montefiore Hospital Ass’n of Western Pennsylvania v. Pa. PUC, 421 A.2d 481, 484 (Pa. Cmwlth. 1980).
] 


Now, for the first time in this proceeding, in her Petition for Rescission, the Complainant seeks to raise her claims of incorrect charges on her PECO bill relating to alleged theft of service as well as certain claims of constitutional violations.  Even though Ms. Grace is pro se, we find Ms. Grace has waived these arguments by proceeding in an obstructive manner at the hearing and failing to assert these claims and arguments at the earlier stage of the proceeding.[footnoteRef:7]  Ms. Grace’s Complaint was assigned to the Office of Administrative Law Judge exactly for the purpose of providing her a meaningful opportunity to present evidence and to raise arguments relating to the allegations in her Complaint.  However, because the Complainant acted in an obstructive manner, the hearing did not proceed, and her Complaint was dismissed by the ALJ.  She has not presented any reason in her Petition to rescind the Final Order and remand the case for a second hearing.  [7:  	See DeMarco v. Jones & Laughlin Steel Corp., 522 A.2d 26, 28-29 (Pa. 1987) (citing Dilliplaine v. Lehigh Trust Co., 322 A.2d 114 (Pa. 1974) (Dilliplaine), and Commonwealth v. Clair, 326 A.2d 272 (Pa. 1974) and Wing v. Unemployment Compensation Board of Review, 436 A.2d 179 (Pa. 1981)); see also, Petition of PPL Electric Utilities Corporation for Approval of a Distribution System Improvement Charge, Docket Nos. P-2012-2325034, et al. (Order entered October 1, 2015).] 


Ms. Grace explains that she did not file Exceptions in this case because she received the Initial Decision after the Exceptions period expired.  However, this argument lacks merit as an audit of the docket indicates the Commission served the October 2018 Initial Decision by certified mail to the address listed on the Complaint.[footnoteRef:8]  Moreover, this argument lacks relevance as it does not address the main issue of her obstructive behavior before the ALJ.  Rather, in her Petition, she references making the statements and then argues the ALJ erred by not recognizing her attendance at the hearing.  No party may rightfully expect to proceed at a hearing in a manner that obstructs the ALJ’s orderly conduct of the proceeding.  Finally, the Complainant’s arguments in the Petition regarding her constitutional rights lack merit; her Petition lacks any argument tying the Complainant’s cited constitutional violations to the Commission’s Final Order in this matter.   [8:  	See 66 Pa. C.S. § 703(e) (requiring the Commission to serve all parties to a proceeding with their order and opinion by registered or certified mail); see also, Mazza v. Pub. Util. Comm'n, No. 1418 C.D. 2012, 2013 WL 3973797, at *2 (Pa. Cmwlth. 2013)(quoting Pennsylvania State Police, Bureau of Liquor Control Enforcement v. Can Inc., 651 A.2d 1160, 1164 (Pa. Cmwlth. 1994) (“‘[r]emission of notice by certified mail is sufficient compliance although notice is returned unclaimed and a second notice is never received.’”).] 

Therefore, based on the foregoing reasons, we decline to rescind the Final Order in this proceeding.

Conclusion

Based upon the foregoing discussion, we shall deny the Complainant’s Petition; THEREFORE,

IT IS ORDERED:  

1. That the Petition for Rescission filed by Grace Roberts on March 25, 2019, regarding the Commission’s Final Order entered on November 30, 2018, in the above-captioned docket, is denied, consistent with this Opinion and Order.

2. That the proceeding at this docket be marked closed.
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Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  January 16, 2020

ORDER ENTERED:  January 16, 2020
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