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Bolden v. State 410 A.2d 1085 (Md. Ct. Spec. App. 1980)

H.EF.
Two appeals from the Circuit Court for Prince George's County (CHASANOW, J.).

Ellen Pankey Bolden and Carcy Stuart Taylor in a jury trial were convicted of conspiracy to distribute cocaine
and from judgments entered thercon, they appeal.

Judgments affirmed as to cach appceliant, costs to be paid two-thirds by Taylor, one-third by Bolden.-
Note: Certiorari denied, Court of Appeals of Maryland. May 2. 1980.
The cause was argued before LISS, WILNER and MacDANIEL, JJ.

Arthur A. Del.ano, Jr., Assistant Public Defender, with whom was Alan H. Murrell, Public Defender, on the
brief, for appellant Ellen Pankey Bolden. Arthur M. Ahalt, with whom were Goldstein, Ahalt Bennett.
Chartered on the brief, for appellant Carey Stuart Taylor.

Thomas P. Barbera. Assistant Attorney General, with whom were Stephen H. Sachs, Attorney General, Arthur
A. Marshall, Jr., State’s Attorney for Prince George's County. and Thomas A. Blair, Assistant State's Attorney

for Prince George's County, on the bricf, for appellee.

LISS, J.. delivered the opinion of the Court.

On December 21. 1977, an indictment was returned by the Grand Jury for Prince George's County charging
nine defendants with conspiracy to violate the Controlled Dangerous Substances Act of Maryland, conspiracy
to distribute cocaine, conspiracy to possess cocaine with intent to distribute, and conspiracy 10 possess cocaine.
Carey Stuart *645 Taylor and Ellen Pankey Bolden, appellants, were two of the indicated co-conspirators.

An important portion of the evidence offered by the State was based on intercepted telephone communications
involving a number of the indicted defendants. A motion, timely filed, was offered to suppress cvidence
obtained by the wire communications intercepted by the State pursuant to court authorized wiretaps, and a
hearing was held before Judge Howard S. Chasanow, who denied the motion to suppress.

Appellants Taylor and Bolden were tried by a jury in the Circuit Court for Prince George's County and were
convicted of conspiracy to distribute cocaine. Sentences were imposed on each of the defendants, and it is from
these judgments that this appeal is filed.

Appellants raise eight issues to be determined by this appeal. They are:

L. Did the trial court err in denying appellant's motion for judgment of acquittal made at the closc of the State’s
case when the indictment charged a single conspiracy and the proof at trial disclosed multiple conspiracies?

IL. Did the trial court err in denying appellant’s motion for separate trial when the evidence showed multiple
conspiracies and not a single overall conspiracy between Carey Stuart Taylor, Ellen Pankey Bolden and others?

.

I1L Did the trial court err in allowing the State, at the close of all the evidence. to amend the indictment, over
objection by the appellant, by striking from the indictment the names of indicted co-conspirators?

IV. Did the trial court err in refusing to instruct the jury that the mere distribution of cocaine from Carey Stuart
Taylor to Amos Steve Tinker for Mr. Tinker's personal use. on September 27 and October 1, 1977, by itself,
was not sufficient evidence 1o prove a conspiracy between Carey Stuart Taylor and Amos Steve Tinker?
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V. Did the trial court err in refusing to instruct the jury that if the jury found multiple conspiracies to exist in the
instant case and not a single overall conspiracy. as alleged in “<s the indictment, that the jury must retum a
verdict of not guilty as to the appellant?

V1. Did the trial court err in granting the State's motion for continuance of trial date, over objection, when the
basis for the motion for continuance was to attempt to obtain additional probative evidence against the
appellant when the State had not exercised reasonable diligence to secure the evidence prior to trial?

VIL. Did the trial court err in refusing to suppress for use as evidence all telephonic communications intercepted
between Scptember 30, 1977 and October 3. 1977 when the order of court authorizing the interception of
telephonic communications covered telephone number 891-2926 and the evidence reflected that Amos Tinker
changed his telephone number to 891-2460 on September 30. 19777

VIIIL. Did the trial court err in failing to suppress all wiretap evidence in light of the State's failure to obtain a
sealing order immediately following the expiration of the wiretap orders?

ILIVand V

The State contends that the alleged conspiracy to violate the Controlled Dangerous Substances Act began in
April of 1977. At that time. Amos Tinker had an eighth of a kilogram of cocaine which was "stashed” in the
home of Ellen Pankey Bolden, one of the appellants. This cocaine was to be delivered to certain unspecified
individuals. In June, 1977, Ramsey Harris, Jr. (an indicted co-conspirator) was advised by Tinker that Bolden
would sell him some cocaine, which Bolden later did. In August of 1977, Harris paid Tinker and Bolden for
cocaine which was delivered to him by Tinker. Afier each of these sales, Harris sold the cocaine obtained from
Bolden and Tinker to purchasers unknown to the suppliers. Appellant Taylor became involved in the
conspiracy in September of 1977. On September 27, 1977, Tinker asked Taylor to supply him with some
cocaine for his personal use. Taylor engaged one Leonard Lee on the phone, and Tinker gave Lee directions to
reach his home. *647

In late September of 1977, Tinker was awaiting a shipment of drugs from a supplicr in Miami, Florida later
identified as Jorge Puga. On September 28 Tinker told Harris he had been unable to contact his supplier. On
September 30, Tinker advised Taylor he still had not reached his source and that he needed more drugs for his
own use. The police set up surveillance of Tinker's home and observed Tinker and Taylor walk to Taylor's car
where he handed a lunch-sized paper bag to Tinker. In carly October, Tinker told Bolden that he had not heard
from his supplier at that time. Sometime between October 9, 1977 and October 13, 1977, Tinker finally reached
his supplicr.

The State's theory of the case was that Taylor was the "moncy man" who supplied the funcs to purchase the
illegal narcotics. Tinker advised Taylor he had finally been able to contact "his other brother" and asked Taylor
"how far do you want me to go?" Taylor told Tinker he could purchase two kilograms. Tinker then called
Bolden and told her he would call his "other brother" that night at about 9:00 p.m. At about 8:00 p.m., Tinker
left his own home and drove to the home of Jane Busch (indicted as Jane Busch Johnson) and made two phone
calls from her home to a number for Puga in Miami. Later that cvening. a collect phone call was made and
accepted from a Miami number to the phone in Busch's home. At 6:30 p.m. on October 13, Tinker drive to
Bolden's home and gave her $100 for receiving his phone calls. The evidence indicated that Tinker had paid
Bolden $600 over a period of time for accepting his phone calls.
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The following day, Tinker called Taylor and told him he had ordered "it." Tinker then began his arrangements
to pick up the two kilograms of cocaine. On October 14, 1977, he told Denise Hackett (another indicted co-
conspirator) to make travel arrangements to Florida for Daniel Tinker (brother of Amos Tinker and an indicted
co-conspirator) and herself. Amos Tinker also instructed her how to dress for the trip to and from Florida. In
the course of the conversation between them, he told Denise that Taylor was bringing him some money.
Tinker's arrangement with his brother, Daniel, was that he was to be paid $1,000 for picking up the drugs in
*61% Miami and returning with them to Washington. On October 14. Amos Tinker got cold feet and notified
Hackett and Bolden that he "might go talk to the man and postpone the trip” and afier advising Denise he "had
his man sitting with him," aborted the trip to Miami.

At this point in the evidence the State introduced testimony which showed Bolden's further involvement in
Tinker’s drug activities. The witnesscs testified that Bolden was employed as a police officer in the
Metropolitan Police Department and that during the period of time pertinent to this case was assigned as a
dispatcher for the Department. One of the State’s witnesses testified that the Department had access to a Naddis
computer which stored information about past and present narcotic distributors. On October 14. 1977, during a
telephone conversation Tinker asked Bolden to "find out if there's something on me.” The following day Tinker
was advised by Bolden that there was nothing there. Two hours later Bolden assured Tinker she could not have
been mistaken in the information she gave him because she had used the computer. On October 16, Tinker
again asked Bolden to check before he committed himself to the drug venture. Several additional conversations
ensued between Bolden and Tinker in which she assured Tinker there was nothing on him in the computer.
Tinker. in the latter part of October. began to reschedule the trip to Florida. He set up the plan with Danicl
Tinker and Denise Hackett and called Taylor to "get my belongings that you brought me by mistake last week."
Taylor agreed to supply Tinker with $44,000 toward the purchase of a quantity of cocaine.

On October 31, 1977, Daniel and Amos Tinker and Denise Hackett traveled by air to Miami, Florida where
they were met by an unidentified male at the airport who drove them to his house. There Denise and Danicl
changed into other clothes for the return bus trip. Prior to their departure from the house, Amos gave Danicl a
zippered travel bag containing cocaine. Daniel and Denise then boarded a bus for the return trip to Washington,
D.C.

On November 1. 1977, Amos Tinker called RamScy Harris, Jr. and advised him he had a quantity of drugs
ready for *49 distribution and suggested Harris come to his home to complete a deal. Tinker then called Taylor
and advised that "he was all right" and that the deal had been made in Florida. Later that evening. Denise called
Amos to advise him that she and Daniel were home. Daniel was advised to pick up the cocaine and take it to
Daniel's apartment. At about 2:00 a.m. on November 2. Danicl, Amos and Denise met at Daniel's apartment.
Amos took four large bags. each containing one kilogram of cocaine, out of the locked zippered bag. Amos
separated the cocaine from two of the larger bags into smaller quantities and placed the smaller quantities into
other plastic baggies. He placed the smaller bags and the two large bags into the zippered travel bag. He placed
the strainer and several spoons into a brown grocery bag. He then gave Daniel the small quantities of cocaine
which Daniel placed in his refrigerator. Hackett and Amos then left. The next morning Amos called Denise and
asked her to meet him at Taylor's meat market. Amos took the zippered travel bag from Denise and told her he
would meet her later. Amos was under surveillance by an agent of the Drug Enforcement Administration when
he took the bag into the market. Two hours later Amos left the market without the bag. There was no evidence
that Taylor ever got possession of any of the cocaine brought from Florida or that Taylor ever distributed any of
it.
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On November 3, 1977, Amos gave some baggies containing cocaine to Denise with instructions she was to
deliver a bottle containing cocaine to Tommy Tate (an indicted co-conspirator) and one of the baggies cach o
Harris and "Jerry" when they came for it. Harris picked up his share and drove to Oxon Hill where he was
arrested by the police. The police found a small quantity of cocaine on his person. The same day, Daniel was
arrested in his apartment and the police found cocaine in his refrigerator. There was expert testimony by one of
the detectives that a kilogram of cocaine in the fall of 1977 would have cost between $35,000 and $42,000 and
that cutting the kilogram could produce about 4.5 kilograms for street sale at a total price of $322.000.

650 We have detailed the facts contained in the record in this =650 case because the appellants have raised a defense
with which the Maryland Courts have never previously dealt; i.e., the distinction to be made between a single
conspiracy and multiple conspiracies for purposes of determining whether a variance in proof exists when an
indictment charges a single conspiracy and proof at trial discloses multiple conspiracies. Appellants contend
that the Statc obtains an unfair advantage if it is permitted to transform several separate transactions into one
conspiracy. Under those circumstances, the State is permitted to introduce the acts and statements made by co-
conspirators in a transaction against individuals involved in an entirely separate transaction by relying upon the
co-conspirators; exception to the hearsay rule.

While our Courts have not been required previously to consider this issue, it has been raised in a number of
federal jurisdictions. The multiple conspiracy defense has been most ofien analyzed in terms of "chain” and
"wheel" conspiracies. See Note, Federal Treatment of Multiple Conspiracies, 57 Colum. L. Rev. 387 (1957);
Tarlow, Defense of a Federal Conspiracy Prosecution. 4 National Journal of Criminal Defense 225-39 (1978).
A "wheel" conspiracy is shown when a number of people (the spokes) are engaged in similar relationships with
the same individual (the hub). The "chain" conspiracy is characterized by different activities carried on with the
same subject of a conspiracy in such a manner that each conspirator in a chain-like manner performs a separate
function which serves in the accomplishment of the overall conspiracy. United States v. Perez, 489 F.2d 511
(5th Cir. 1973). If we accepted appellants’ contention that this was in fact a "wheel” conspiracy. the
prosecution, pursuant to federal case dictates, would be required to prove that the existence of the other spokes
was known 1o a particular defendant, and that that defendant did something in furtherance of a single, illegal
enterprise in order that he be found to have conspired with the other spokes of the wheel. United States v.
Levine, 346 F.2d 658 (5th Cir. 1977); United States v. Manarite, 443 ¥.2d 583 (2nd Cir.), cert. denied, 404 U S.
947,92 S.Ct. 303 (1971).

&5t The classic case is Kotteakos v. United States, 328 U.S. 750, *a51 66 S.Ct. 1239 (1946), in which thirty-two
defendants were charged with conspiring to obtain government loans by fraud. The proof at tnal showed one
central figure (the hub) who acted as broker for all the other loans and at least cight scparate loan transactions.
No other connection was shown among those procuring the loans (the spokes). The Court analogized this to a
wheel without a rim to enclose the spokes and reversed the convictions because of the prejudicial variance in
proof. A close examination of Kotreakos, however, discloses that it is factually inapposite to the case sub
Judice.

The evidence produced by the Government in Kotteakos proved eight or more different conspiracies by
scparate groups of defendants who had no connection with each other except that all utilized one broker o
handle fraudulent applications for loans. The trial court instructed the jury that only onc conspiracy was
charged, and that the acts and declarations of one conspirator bound all. In addition, the Government conceded
that the appellants were convicted of a single general conspiracy by evidence which the Government admitted
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proved not one conspiracy but eight or more different ones of the same sort executed through a common key
figure. 328 U.S. at 752. Under these circumstances, the Supreme Court reversed on the grounds that the
appellants suffered substantial prejudice from being convicted of a single general conspiracy.

In the case at bar. it is clear to us that the evidence showed that the conspiracy had only one objective — to
acquire cocaine for the purposc’of distribution. It is clear that appellant Taylor acted with Amos Tinker o
accomplish this end by providing the money for the purchase, and that Bolden, the other appellant. acted as the
agent of Tinker to accomplish the same end by serving as a messenger for Tinker and by attempting to discover
the existence of possible telephone surveillance. As we have carcfully detailed in the recitation of the facts in
this case, each of the other persons was involved in furthering the same general conspiracy. There was no proof
of multiple conspiracies, and therefore no variance.

The evidence produced by the State was more than *652 sufficient to permit the jury to find beyond a
reasonable doubt that Amos Tinker. Bolden and Taylor had reached a meeting of the minds. a unity of design
and purpose. As the Court of Appeals noted in Greenwald v. State, 221 Md. 245,250, 157 A.2d 119 (1960): "If
it be proved that the Defendants sought the same objective and that one performed one function and the other
another in the attainment of that objective, the inference that they were engaged in a conspiracy will be
justified.” The Supreme Court in United States v. Perez, supra, at 62, said:

[t]here is no requirement that every defendant must participate in every transaction in order to find a
single conspiracy. . . . With respect to the objectives of the conspiracy., it can be said that the prohibited
activity must be committed in furtherance of a common objective. . . . [N]ot only must the objectives of
all charged under one conspiracy be common. but there must be one objective. or set of objectives, or
an overall objective to be achieved by multiple actions.

In Blumental v. United States, 332 U.S. 539, 557, 68 S.Ct. 248 (1947), the Court said: "[T]he law rightly gives
room for allowing the conviction of those discovered upon showing sufficiently the essential nature of the plan
and their connection with it, without requiring evidence of knowledge of all its details or of the participation of
others.”

Appellant Taylor in his fourth issuc contends that the trial court erred in refusing to grant his specific
instruction to the jury that the distribution of cocaine from Taylor to Tinker on two occasions was not sufficient
evidence, by itself, to prove a conspiracy between appellant and Tinker. We find no merit in this contention.
The trial court properly covered the requested instruction in the general instructions it gave to the jury on the
law of conspiracy. The instruction as given was clear, specific and concise, and more than adequately advised
the jury as to the proof required to find the appellants guilty beyond a reasonable doubt. It correctly advised the
jury that it was required to weigh all the evidence, that it must consider “633 the acts of all the co-conspirators,
and that an association of two parties is not itself sufficient to prove conspiracy. See Bartholomey v. State, 260
Md. 504, 273 A.2d 164 (1971), vac. in part, 408 U.S. 938, 92 S.Ct. 2870 (1972).

In his related fifth issue, appellant Taylor argues that the trial court erred in refusing to instruct the jury as to the
law of variance. We do not agree. It is settled law in Maryland that the trial court must instruct on every point
of law essential for proof of the crime charged and supported by the evidence when a request is made to do so.
Maryland Rule 757 b; Couser v. State, 36 Md. App. 485, 374 A.2d 399 (1977), aff'd 282 Md. 125, 383 A.2d
389 (1978). But the trial court may justifiably decline to give such requested instructions where there is no
evidence to support it. See United States v. Anderson, 532 F.2d 1218 (9th Cir. 1976), cert. denied, 97 S.Ct. 111
(1976): United States v. Kearney, 560 F.2d 1358 (9th Cir. 1977), cert. denied, 98 S.Ct. 5322 (1977). A reading of
the trial court’s instructions actually given convinces us that the jury was given complete advisory instructions
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on the essential clements of conspiracy: that the jury's attention was focused on whether the appellant ever
became a member of the conspiracy: that the indictment alleged a single conspiracy; and that the jury could
convict both, one or none of the accused. The jury was adequately instructed notwithstanding the omission of
appellant's requested instruction. United States v. Bernstein, 533 1.2d 775 (2d Cir. 1976), cert. denied. 97 S.Ct.
523 (1976). ¢

Il

At the pre-trial motion hearing on May 23, 1978, appellant Taylor admitted to the trial court that no grounds
then existed upon which he could legally be granted a separate tnial from his co-defendants. This amounted to a
waiver of his right to object to the trial court's pre-trial ruling. Rule 736 a. As we have held that there was no
proof of multiple conspiracies and the evidence was sufficient to support the finding that appellant conspire'd
with Amos Tinker, Ellen Bolden and others to distribute cocaine, the evidence would be mutually *654
admissible as to Bolden and appellant. No prejudice accrued to appellant Taylor by reason of the trial court's
refusal to order separate trials. See Shingleton v. State. 39 Md. App. 527. 545-46, 387 A.2d 1134 (1978). The
denial of the motion for separate trial was correct. Rule 745.

111

Appellant Taylor contends that the trial court erred in permitting the State to strike the names of three named
conspirators over his objection at the end of all the evidence. He argues that amounted to an amendment of the
indictment as to substance and not as to form, and that the court's action changed the crime charged against him
from a conspiracy involving nine persons 1o one involving six persons. He further argues that the amendment
permitted him to be convicted of a different conspiracy from the one charged in the indictment. The law is well
settled that amendments of substance include the characterization of the crime as well as the essential facts

which must be proved to make the act complained of a crime, all else being form. Brown v. Stare, 285 Md. 105,
400 A.2d 1133 (1979); Corbin v. State, 237 Md. 486, 206 A.2d 809 (1965).

We said in Terrell v. State, 34 Md. App. 418, 422-23 367 A.2d 95 (1977), in discussing the law of conspiracy:

It is, of course, true that the crime of conspiracy cannot be committed by one person alone. The
gravamen of the crime is the unlawful agreement between two or more persons. This does not mean,
however, that more than one conspirator must be convicted or prosecuted. [Citation omitted.] It is only
essential to show that at least two persons had a meeting of the minds — a unity of design and purpose
— to accomplish a cniminal or unlawful act, or to do a lawful act by cnminal or unlawful means.
[Citation omitted.] [Emphasis added.]

It follows, then, that even with the deletion of the names of the three co-conspirators from the indictment, the
charge #6455 against the appellant still alleged the unlawful combination of two or more persons, and the
character of the crime remained the same. that of conspiracy to distribute controlled dangerous substances. The
amendment permitted by the trial court may be construed as substantive only where it eliminated that part of
the indictment which alleged the particular conspiracy charged so that appellant would be unable to defend
himself or to subsequently plcaxf double jeopardy. State v. Lassotovitch, 162 Md. 147, 159 A_ 362 (1932). We
conclude the amendment permitted was as to a matter of form and not as to substance.

VI

Appellant Taylor was indicted with eight co-defendants on December 21, 1977. The State filed a motion for
continuance on December 21, 1977 on the ground that new evidence previously unavailable to the State had
become available because of plea negotiations and the resultant cooperation of Amos Tinker, Daniel Tinker,
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Denise Hackett and Ramscy Harris, Jr. Appellant Taylor did not object to the continuance per se but did object
to its length (six weeks), contending a delay of not more than one week should have been permitted. It may
well be that appellant has waived his right 1o challenge the continuance granted by the trial court and the matter
is not properly before us. Rule 1085. However, assuming, arguendo, the issue has been properly preserved, we
find no merit in it. ;

We set out in Bethea v. State, 26 Md. App. 398, 338 A.2d 390 (1975) the criteria for determining extraordinary

cause which would justify a continuance to sccure a missing witness under Rule 746 b. The trial court is

required to determine: 1) whether there was a rcasonable expectation of securing the evidence of the witness

within a reasonable time; 2) whether the proffered evidence was competent and material; 3) whether the case

could be fairly tried without the proffered evidence: 4) whether reasonable diligence to secure the evidence
56 prior to the assigned trial date had been exercised by the party seeking the postponement. *656

The motion for continuance in the present case stated that the State expected to acquire evidence previously
unavailable to it which went to the identity of the person who sold cocaine to Amos Tinker on October 30,
1977. That evidence also indicated the identity and subsequent availability at trial of the person who
transported cocaine to Amos Tinker from and at the direction of the appellant on September 28, 1977.

Appellant Taylor urged at the pre-trial hearing and in his brief before us that the State, in obtaining a
continuance on November 30, 1978 to gather additional evidence, failed to exercise due diligence because of
the length of time between indictment and the plea negotiations with co-conspirators. The record does not
support that contention. Pre-trial motions were not completed until July 7, 1978, and final rulings on motions to
suppress were not made until August 4, 1978. One of the indicted co-conspirators, Amos Tinker, failed to
appear for a pre-trial hearing and was not available for plea negotiation until November 6, 1978. Agreement
with Amos Tinker was not reached until November 9, and the deposition of Amos Tinker was scheduled for
November 29. 1978 but could not be taken because of his serious medical condition. Because of his terminal
illness, the State was unable to produce Tinker as a witness and required the additional time to follow the leads
provided by Tinker. Under the circumstances, we find no abuse of the trial court's discretion in granting the
Statc's request for a continuance.

VII

On September 27, 1977, agents for the State obtained a court order which authorized the interception of
telephone communications "occurring over telephone line 891-2926 installed at 652 Fairview Avenue, Takoma
Park, Prince George's County, Maryland." On September 30, 1977, the agents of the State, in the process of
exceuting the lawfully authorized interception of a telephone call on that line, overheard that the number of the
telephone at which they were that instant had been changed to 891-2460. An amended order was sought and
657 issued on October 3, 1977 authorizing *657 the interception of telephone communications occurring over
telephone 891-2460. Appellant Taylor argues the trial court erred in refusing to suppress all intercepted
telephonic communications between September 30, 1977, when the State learned of the changed number, and
October 3, 1977, when the amended order was signed. Appellant concedes that under 18 U.S.C. § 2518 (4)(b)
(1970) and Maryland Code (1974, 1979 Cum. Supp.) Courts Article. Scction 10-408(d) (1), the State would
have been entitled to obtain an order in general terms of the "nature and location of communication facilitics
where authority to intercept is granted.” The appellant asserts, however, that the State obtained an order of
court far narrower than that which the statutes authorized and that the State was therefore restricted to the
interception and recording of telephone wire communications occurring only over telephone number 891-2926.
Appellant contends that as soon as the officers discovered there was a change in the telephone number from
891-2926 to 891-2460. they were required by the strictures set out in Stare v. Siegel, 266 Md. 256, 292 A 2d 86
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(1972) and Poore v. Stare. 39 Md. App. 44, 384 A 2d 103 (1978). to immediately ceasc interception until an
amended order was obtained, and therefore. that the conversations intercepted in the interim period should have
been suppressed. We think this argument is specious.

It is clear that the description requirements of 18 U.S.C. § 2518 (4) are for the purpose of protecting the subject
of a warrant from a general search or surveillance. See United States v. Bynum, 386 F. Supp. 449. 461 (S.D.N.Y.
1974) ("[V]ariations between the description in the warrant and the search actually conducted and the materials
actually seized do not necessarily render the search and seizure invalid and require suppression™).

In the present case, the variance in the telephone numbers did not reflect an actual variance in surveillance as
the phone being intercepted remained the same and no interception occurred over any other telephone line other
than that designated in the original order as being located at 652 Fairview Avenue. In addition, the State
obtained an amended order within a reasonable time from its discovery of the #652 change in number. Under
the circumstances, we find no error in the trial court's ruling on this motion.

VIII

Finally, appellant Taylor asseverates that the trial court erred in its denial of his motion to suppress all the
wirctap cvidence in the case. The interception of communications ended on November 4, 1977. A scaling order
was obtained on November 7, 1977. 18 U.S.C. § 2518 (8){a) (1970) and Section 10-408(g)(1) of the Courts
Article of the Annotated Code of Maryland (1974, 1979 Cum. Supp.) require that recordings made pursuant to
a court order must be sealed under the court's direction immediately after the expiration of the period of a
wiretap order. In the absence of an immediate sealing order. a satisfactory explanation for the delay is required.
See State v. Cerbo, 78 N.J. 595,397 A.2d 671 (1979). Appellant contends that the passage of the time from
November 4 to November 7 permitted the State to possibly tamper with the recordings, and that the failure to
obtain a prompt sealing order defeated the purpose of protecting the recordings from alteration. It must be
stated, however, that there was no evidence offered to suggest that any tampering or alteration was attempted.
Appellant urges that the failure to obtain an immediate sealing order from the judge who authorized the wiretap
required the total suppression of all the wirctap cvidence in the case. See United States v. Gigante, 538 F.2d 502
(2d Cir. 1976); United States v. Ricco, 421 I. Supp. 401 (S.D.N.Y. 1976); Poore v. State, supra.

We do not agree with appellant’s position. There was testimony that November 4 was a Friday, and that the
telephone interception ended at 11:00 a.m. The officer in charge of the recordings was off duty over the
weekend, but prepared the tapes for sealing immediately upon reporting for work on Monday. The recordings
were presented for sealing immediately thereafter. We think there was a satisfactory explanation for the
minimal dclay, and that compliance with the statutes was shown. See United States v. Caruso, 415 F. Supp. 847
(S.D.N.Y. 1976); and Poore v. State, supra, where *659 delays of twenty-four days and forty-two days were
held to be satisfactorily explained. See also United States v. Diana, 605 F.2d 1307 (4th Cir. 1979) (case law on
the sealing requirement discussed and a delay of thirty-nine days did not require suppression of telephone
recordings).

Appellant Bolden also appealed from the judgments rendered against her in the Circuit Court for Prince
George's County and raised five questions to be decided by her appeal, some of which arc answered in Taylor's
appeal and some othersof which raise issues not included in those posited by Taylor. The five issues are stated
as follows:

1. Did the trial judge err in admitting evidence of appellant's alleged conspiratorial activities prior to September
27,1977? '
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2. Did the trial judge err in admitting the acts and declarations of third parties under the co-conspirators’
exception to the hearsay rule?

3. Did the trial judge err in denying appellant’s motion for severance?

4. Did the trial judge err in admitting testimony concerning the existence and operation of the Naddis
computer?

5. Did the trial judge err in denying appellant's motion to suppress?

Bolden, by the indictment returned against her, was charged with participation in a conspiracy that was alleged
to have begun in April of 1977 and to have continued until November of 1977. She argues. however. that the
trial court erred in admitting cvidence of her activitics prior to September 27. 1977. She points specilically to
the testimony of Ramsey Harris, Jr. who testified that on April 25, 1977, he saw Amos Tinker at Bolden's house
"making up an cighth of cocaine for someone else to pick up." Harris also testified as to Bolden's awareness of
Tinker's activities, that in June, he received cocaine from Bolden at Tinker's direction, and that in August, he

s60 paid Bolden for cocaine he had received from “se0 Tinker. Bolden contends that this evidence involved a
previous, separate conspiracy between Tinker and her, and was isolated from the subsequent conspiracy
between Amos Tinker and appellant Taylor. We do not agree. Bolden's reliance on Ross v. State, 276 Md. 664,
350 A_2d 680 (1976) and Cross v. Stare, 282 Md. 468, 386 A 2d 757 (1978) is misplaced because Harris's
testimony involved only the specific single crime charged in the indictment and did not involve another crime.
The evidence produced by the State clearly presented an on-going conspiracy to distribute cocaine. It is clear
that Bolden throughout the period from April to November conspired with Tinker and later with Tinker and
Taylor to distribute cocaine and to acquire additional cocaine to distribute. As was said in Greenwald v. State,
221 Md. 235, 250-51, 155 A.2d 894 (1960): "[1]f the conspiracy contemplated the continuous cooperation of
the conspirators in the perpetration of a series of offenses against the sovereign within its scope and purpose, it
was in effect "a partnership in criminal purposes.’ and continued until the time of its abandonment or the final
accomplishment of its purposes.” The activities of Bolden from April until November. then, were part of an on-
going conspiracy to distribute cocaine.

Nor was there any evidence by Bolden that she took the necessary affirmative action to disavow or defeat the
purposes of the conspiracy nor were there any positive steps made by Bolden to disassociate herself from the
conspiracy in the April to November period. See Hyde v. United States, 225 U.S. 347, 32 S.Ct. 793 (1912);
United States v. Chester, 407 F.2d 53 (3d Cir), cert. denied, 394 U.S. 1020 (1969).

y 4

Appellant Bolden, at pre-trial suppression hearings, moved to suppress the taped conversations offered by the
State on the grounds that the State failed to comply with a number of the specific dictates of 18 US.C. § 2518
(8)a) (1970) and Code (1974, 1979 Cum. Supp.) Courts Article. Section 10-408 *o61 (g)(1). Her motions to
suppress were denied. Bolden new argues that the State produced an insufficient foundation to justify the
admission into evidence of the taped conversations. No such objection was raised either at the pre-trial
suppression hearings or at trial. The issuc has not been preserved on appeal. Rule 1085; von Lusch v. State, 31
Md. App. 271,356 A.2d 277 (1972).

3. o

66
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Bolden v. State 410 A.2d 1085 (Md. Ct. Spec. App. 1980)

We have stated our reasons for our finding that the trial court did not err in refusing to grant Taylor's motion for
severance. The same reasons are applicable as to Bolden.

4.

Detective Nelson was permitted to testify as to the existence and operation of the Naddis computer maintained
by the Drug Enforcement Administration. This system was stated to be international in scope and used to store
information on past and current narcotic distributors. Nelson also stated that District of Columbia police
officials had access to the Naddis system. The trial court instructed the jury that Nelson's testimony as to the
computer was admitted to show the storage of information but not to create "any inference that either of the
defendants on trial (Taylor or Bolden) are in that computer in any shape or form.” Appellant Bolden argues that
that testimony was irrelevant. We do not agree. We think Nelson's testimony supplicd the nexus between
Bolden's access to the computer and the request made by Amos Tinker that she check whether telephone
surveillance was directed against him.

5

Appcellant Bolden also raised the issuc of delay in obtaining a sealing order as to the taped telephone
conversations and *662 our failure to find error in the court's refusal to suppress the conversation in Taylor's
appeal is equally applicable here.

Judgments affirmed as to each appellant. costs 1o be paid two-thirds by Taylor, one-third by Bolden.
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1. Background and Qualifications

I am a Special Agent with the Internal Revenue Service’s Criminal Investigation Division. My
resume is appended. | investigate criminal violations of federal tax laws and other related
criminal statutes, such as money laundering, extortion, bribery, racketeer influenced and
corrupt organizations (RICO), wire fraud, mail fraud, theft of public funds, bank fraud,
conspiracy, and more. Prior to my position as a Special Agent, | was a Revenue Agent and
Subject Matter Expert with the Internal Revenue Service’s Large Business and International
Division. In those roles, | conducted technical tax examinations of large and international
businesses that dealt with intricacies of tax law in many different areas, in addition to advising
examination teams nationwide. In these positions, | have analyzed and interpreted the
meaning of many different civil and criminal statutes, especially those involving federal tax law.
Through this experience, | am uniquely qualified to opine on PA C.S. § 2807(f)(2), especially PA
C.S. § 2807(f)(2)(iii). :

2. Introduction
In Act 129 of 2008, PA C.S. § 2807(f)(2) states:

(f)(2) Electric distribution companies shall furnish smart meter technology as follows:

(i) Upon request from a customer that agrees to pay the cost of the smart meter at the
time of request.

(ii) In new building construction.

(i)  Inaccordance with a depreciation schedule not to exceed 15 years.

Controversy has arisen over the Pennsylvania Public Utility Commission’s (PUC’s)
implementation of this section of Act 129. As can be demonstrated by tax laws and legislative
history, the PUC does not interpret the plain language of this law correctly. Its Implementation
Order of June 2009 states,

“The Commission believes that it was the intent of the General Assembly to require all
covered EDCs to deploy smart meters systemwide when it included a requirement for
smart meter deployment “in accordance with a depreciation schedule not to exceed 15
years.”

Thus the PUC forces the plain language of section f(2) into a mandatory smart-meter narrative
which has created a blind and negligent following of such by various EDCs. It arrives at the
incorrect conclusion that Act 129 creates a state-wide mandate.
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The PUC and EDCs have overridden the plain language meaning of f(2) in each of its
subparagraphs (i), (ii) and (iii) by attempting to make these seem interdependent when in fact,
grammatically, each stands alone. The PUC attempts to make the furnishing of smart meters in
accordance with a 15-year depreciation schedule mean mandatory deployment in 15 years. In
addition, the PUC attempts to conflate the furnishing of smart meters with the removal of
analog meters, when in fact Act 129 has no bearing on existing analog meters.

The following discussion focuses on subparagraph (f)(2)(iii):

“Electric distribution companies shall furnish smart meter technology as follows ...in
accordance with a depreciation schedule not to exceed 15 years.”

Interpreting this as a mandatory roll-out of smart meters within 15 years lacks not only
common sense, but also ignores a key term found in the law — “depreciation schedule.” As
depreciation is widely used as an accounting or tax term, it is necessary to consider how
applicable authorities define depreciation.

3. Accounting Clarity

Internal Revenue Code (IRC) § 167(a) and Treasury Regulation (Treas. Reg.) §1.167(a)-1(a)
define depreciation as an allowance (deduction) for the exhaustion, wear and tear, and
obsolescence of property used in a trade or business or property held for the production of
income. Treas. Reg. §1.167(a)-1(a) goes on to dictate that depreciation deductions are
allowable over an asset’s useful life.

Black’s Law Dictionary mirrors this, defining depreciation as a decrease in the potential of an
asset over its lifetime. Various financial accounting authorities have the same or similar
definitions. These definitions show that the terms wear and tear, exhaustion, or obsolescence
are synonymous with the term depreciation. A depreciation schedule (or wear and tear
schedule, exhaustion schedule, obsolescence schedule) is a schedule that ultimately defines an
assets’ useful life. In fact, Treas. Reg. §1.167(a)-1(b) defines useful life as the period over which
an asset may reasonably be expected to be useful in a trade or business or for the production of
income.

Based on the definition of depreciation and useful life, it shows that the plain statutory
language of (f)(2)(iii) must be interpreted as follows — using terms synonymous with
depreciation to aid in interpretation:
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Electric distribution companies shall furnish smart meter technology as follows ... in
accordance with a wear and tear, exhaustion, or obsolescence schedule not to exceed
15 years.

This paragraph of the Act makes no reference to a mandatory roll-out of smart meters by all
EDCs (regardless of their number of customers which shall be addressed further below). It does
not say in any way, that there is a required system-wide deployment of smart meters on a
schedule of no longer than 15 years as found in the PUC’s Implementation Order. This section
of Act 129 does not refer to replacing AMR meters or analog meters. Rather it piainly spells out
that AMI (smart meters) are to have a service period not to exceed 15 years.

The General Assembly also enacted the term “depreciation” as part of the Public Utility
Consolidated Statutes. Section 1703 of Title 66 states:

§1703. Depreciation accounts; reports.

(a) Accounts.--Every public utility shall carry on its books or
records of account, proper and reasonable sums representing the
annual depreciation on its property used or useful in the public
service, which sums shall be based upon the average estimated
life of each of the several units or classes of depreciable property.
The commission, by appropriate order, after hearing, shall, except
where found to be inappropriate, establish for each class of public
utilities, the units of depreciable property, the loss upon the
retirement of which shall be charged to the depreciation reserve.
(underlining added).

66 Pa.C.S. §1703 (a). Subsection (b) adthorizes further use of depreciation info as
follows:

(b) Statements.--Every public utility shall file with the
commission, at such times and in such form as the commission
may prescribe, statements setting forth the details supporting its
computation of annual depreciation, as recorded on the books or
records of accounts of the public utility. If the commission, upon
review of such statements, is of the opinion that the amount of
annual depreciation so recorded by any public utility is not
reasonable and proper, it may, after hearing, require that
provision be made for annual depreciation in such sums as may
be found by it to be reasonable and proper. In making its findings,
the commission shall give consideration to the experience of the
public utility, and the predecessors of the public utility in
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accumulating depreciation reserves, the retirements actually
made, and such other factors as may be deemed relevant.
(underlining added).

66 Pa.C.S. §1703 (b).

Clearly the General Assembly was familiar with the term “depreciation” when it made a policy
decision to specify the “useful life” for depreciation purposes relative to smart meters. That
decision is consistent with the purposes of Section 1703.

Under the interpretation above, the General Assembly provided that the only way a
homeowner shall be furnished their first smart meter is to request one and pay for its cost at
time of such request, if the homeowner is living in existing construction. In new construction,
smart meters “shall be furnished” or provided.! Thereafter, the smart meter that was furnished
must be replaced over a period not to exceed 15 years.

The Commission incorrectly interprets (f)(2)(iii) as a requirement for system-wide smart
meter deployment within 15 years. The Commission has substituted “deployment and
installation schedule” for “depreciation schedule.” Nowhere does any authority show that
the terms “deployment” or “installation” are synonymous with the term “depreciation.”

Furthermore, Black’s Law Dictionary states: “Definition of FURNISH: To supply; provide;
provide for use.” Act 129 § 2807(f)(2) stipulates EDC’s to FURNISH smart meter technology. It
does not stipulate to install or deploy. Thus, neither “furnish” nor “depreciation schedule” can
be in any legal way construed to mean “install” or “deploy”, much less connote “mandatory
deployment and installation.”

Paragraph (f)(6) states that subsection (f) does not apply to electric distribution companies with
100,000 or fewer customers. This does not mean that customers of all EDCs with 100,001 or
more customers must accept a smart meter, rather it means that (f)(i), (f)(ii), and (f)(iii) do not
apply to EDCs with 100,000 or fewer customers. All this means is that an EDC with 100,000 or
fewer customers does not have to furnish a smart meter upon request from a customer and

* A small caveat here is that the plain English reading of § 2807(f)(2)(ii) lacks the word “all” in
reference to new construction. In the Senate Journal on October 8, 2008, pages 2626-2631,
Senator Fumo states “we did not mandate smart meters, but we made them optional. We did
say in new construction, where they really are practical, they will be put in.” Even this
quotation does not stipulate in “all” new construction but alludes to cases of new construction
“where they are really practical”. One can envision a difference between it being practical for a
developer to order uniform metering for a new housing development versus for a private
homeowner who is constructing a new home for which such practicality is not of concern or
applicable. The language of § 2807(f)(2)(ii) is not definitive in this regard.
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that a smart meter does not have to be furnished in new construction. It does not mandate
smart meters on customers of EDCs with 100,001 or more customers.

Section 2807(g) of Act 129 does include definitions of smart meter technology, including that it
shall enable time-of-use rates, HOWEVER, the ONLY section of Act 129 that discusses how this
technology “shall be furnished” is section (f).

4. Historical Clarity

Additional clarity is afforded by reviewing the third clauses of § 2807(f)(2) of the Printer’s
Numbers (PNs) of versions of House Bill 2200 that were NOT passed into law to see what
language was excluded from the final version.

PNs 3218 and 3323 (February 11 and 12, respectively, 2008) both stated, “Electric distribution
companies shall furnish smart meter technology to: ...(C) One hundred percent of its
customers within ten years after the effective date of this paragraph.”

The House Journal records numerous dissenting comments about the mandatory nature of
these PNs.
e House Journal, February 11, 2008, pages 386-403 [p. 390 Mr. Hutchinson; 390-391 Mr.
Godshall; p. 392 Mr McCall; p.393 Rep. Smith and Mr. Saylor; p. 395 Mr. Benninghoff;
p.397 Mr. Gabig]
e House Journal, February 12, 2008, pages 430-432 [p. 431: Mr. Hutchinson]

PN 4429 (September 23, 2008) stated, “ELECTRIC DISTRIBUTION COMPANIES SHALL FURNISH
SMART METER TECHNOLOGY AS FOLLOWS: ...(Il1) IN ACCORDANCE WITH A SCHEDULE OF
REPLACEMENT OF FULL DEPRECIATION OF EXISTING METERS.”

Noted here is that PNs 3218 and 3323 which mandated smart meters for all customers and PN
4429 which made reference to the existing (mostly analog) meters were NOT PASSED INTO
LAW. Any interpretation of Act 129 §2807(f)(2)(iii) that mandates smart meters for all
customers or makes any reference at all to the (at that time) existing analog meters is NOT
WHAT WAS PASSED INTO LAW. The prior PNs of HB2200 that were NOT passed into law cannot
form the basis for the PUC’s Implementation Order of June 2009.

In addition to the clear plain English understanding of Act 129 §2807(f)(2)(iii)’s reference to a
15-year depreciation schedule are the Senate Journal records of PN 4526, the version that got
signed into law.

Discussion of PN 4526 in the Senate is recorded in the Senate Journal on October 8, 2008, pages
2626-2631, from which the following comments pertinent to smart meters and concerns about
customers are taken
(https://www.legis.state.pa.us/WUQ1/L1/S)/2008/0/Sj20081008.pdf#page=13 )
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p 2626

Senator TOMLINSON.

It also contains language in there that we will have smart meters. It is not mandated, but it
allows for the deployment of smart meters through a depreciation process, through new home
construction process, and through the depreciation of 15 years, and for anyone who wants to
purchase a smart meter which they feel will help them manage their electric load better.

p. 2627

Senator BOSCOLA.

We also made sure that smart meters would not be mandated for every single ratepayer. Not
only is that a smarter approach to smart meter deployment, but it will also save electric
customers hundreds of millions of dollars paying for something that will not provide a real
benefit in their own households.

p. 2629

Senator FUMO

In addition, we did not mandate smart meters, but we made them optional. We did say in new
construction, where they really are practical, they will be put in.

Additional historical clarity can be seen in the words of the PA PUC itself — as recently as
December 19, 2019. In its Act 129 Total Resource Cost Test for 2021, on page 21, the PA PUC
discusses effective useful life and stated “While certain technologies may have an expected
useful life greater than 15 years, Act 129 is clear about the 15-year limit, and any adjustment to
the cost ledger would circumvent the legislative directive.”

The PA PUC itself appears to understand that Act 129 §2807(f)(2)(iii) imposes a limit on the
service life of smart meters, yet contradicts itself time and time again stating that Act 129
§2807(f)(2)(iii) imposes a mandated deployment of smart meters. The PA PUC thus
appears capable of using the correct interpretation when it is not defending its skewed
Implementation Order of June 2009.

5. Conclusion

Taken in toto, Act 129 § 2807(f)(2)(iii), as per the IRS tax code and Treasury Regulations, and as
seen in the PA Public Utilities Code, sets a cap on the service period of smart meters, dictating
their replacement at most every 15 years. It says nothing about replacing electromechanical
analog meters and nothing-about universal forced deployment of smart meters. No such
inferences as these can be made from the statutory language of Act 129, from the “intent” as
recorded in the House and Senate Journals in the legislative history of HB 2200 that became Act
129, nor in the changes to the bill through each Printer’s Number.

Thus, | have found no basis on which the PUC can justify their mandate of universal forced
deployment of smart meters in their Implementation Order of 2009. Consequently, the EDCs,

8



1  including West Penn Power, have no legal basis on which to force smart meters on their
2 customers.



VERIFICATION

I, Wes Zimmerman, hereby verify that content of my testimonial as expert witness is true
and correct based upon my personal knowledge or information and belief and that I expect to be
able to prove the same at a hearing held in this matter. [ understand that the statements herein
are made subject to the penalties of 18 Pa. C.S. § 4904 (relating to unsworn falsification to

authorities).

Date: January 1, 2020

32—}

Wes Zimmerman
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