[bookmark: _Hlk29983480]BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Tyra Payne	:
		:	
[bookmark: _Hlk25576027]	v.	:	C-2019-3012638
		:	
Philadelphia Gas Works	:



INTERIM ORDER REOPENING THE RECORD 
AND SCHEDULING FURTHER HEARING

Background

On August 29, 2019, Tyra Payne (Complainant) filed a formal complaint with the 
Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (PGW) averring that PGW is threatening to shut off her service.  As relief, Ms. Payne seeks a new payment arrangement and an order directing PGW to remove the late fees and taxes on her gas bill.  On September 25, 2019, PGW filed an answer denying the material allegations in the complaint.  

		By hearing notice dated May 29, 2019, an initial telephonic hearing was scheduled for November 19, 2019 and the undersigned was assigned as the presiding officer.  The hearing convened as scheduled.  At the hearing, Ms. Payne appeared pro se and presented no exhibits.  Graciela Christlieb, Esquire, appeared on behalf of the PGW and presented the testimony of one witness, Tiffany Jones, a Senior Customer Review Officer for PGW.  Ms. Jones sponsored the following four (4) exhibits, which were admitted into the record:

PGW Exhibit 1 - Detailed Statement of Account 
PGW Exhibit 2 - Payment Arrangement History 
PGW Exhibit 3 - BCS Decision No. 33449462
PGW Exhibit 4 - BCS Decision No. 3732462

Pursuant to 52 Pa. Code § 56.174(3), the testimony was tape recorded; no court reporter was present.  The record closed following the conclusion of the hearing.

		However, during the process of writing the Initial Decision in this matter the undersigned became aware that the tape-recorded testimony of the November 19, 2019 hearing was inaccessible due to a mechanical or human error in the recording process.  As a result, no testimony has been recorded.    

Legal Standard

Although the undersigned could not find this issue addressed by the Public Utility Code or Commission regulation, Rules 1923 and 1924 of the Pennsylvania Rules of Appellate Procedure, may lend some guidance as to how to proceed.  Both Rules govern appellate proceedings in the absence of a transcript.  These Rules provide:

Rule 1923.  Statement in Absence of Transcript

If no report of the evidence or proceedings at a hearing . . . was made, or if a transcript is unavailable, the appellant may prepare a statement of the evidence or proceedings from the best available means, including his recollection. The statement shall be served on the appellee, who may serve objections or propose amendments thereto within ten days after service. Thereupon the statement and any objections or proposed amendments shall be submitted to the lower court for settlement and approval and as settled and approved shall be included by the clerk of the lower court in the record on appeal.

Pa.R.A.P. 1923.

Rule 1924.  Agreed Statement of Record

In lieu of the record on appeal . . . the parties may prepare and sign a statement of the case showing how the issues presented by the appeal arose and were decided in the lower court and setting forth only so many of the facts averred and proved or sought to be proved as are essential to a decision of the issues presented. If the statement conforms to the truth, it, together with such additions as the lower court may consider necessary fully to present the issues raised by the appeal, shall be approved by the lower court and shall then be certified to the appellate court as the record on appeal . . . Copies of the agreed statement and the order from which the appeal is taken may be filed as the reproduced record.

Pa.R.A.P. 1924.

Although Rules 1923 and 1924 apply to appeals from a trial court to an 
appellate court,[footnoteRef:1] the principle and purpose of these rules are applicable here.  Pursuant to Commission regulations, the filing of exceptions to an initial decision “shall be deemed to be an appeal to the Commission of the . . . initial decision and is subject to review by the Commission.”  52 Pa. Code § 5.539(a).  The purpose of Rules 1923 and 1924 are to allow for an “equivalent picture” of the proceedings which allows for “meaningful review” in the absence of a transcript.  In re R.N.F., 52 A.3d 361, 363 (Pa. Super. 2012).  Similarly, without a recording (transcript) of the testimony at the hearing, meaningful review would not be possible by the Commission without this “equivalent picture.”  [1:  	See Pa.R.A.P. 901.
] 


		Next, pursuant to 52 Pa. Code §5.571(d)(1), the presiding officer may reopen the record if the presiding officer has not issued a decision or has not certified the record to the Commission.   Further, pursuant to 52 Pa. Code § 5.483 and 66 Pa. C.S.A. § 331(d), the presiding officer has various powers to regulate the course of proceedings and to take any other action authorized by Commission rule.  

		It should also be pointed out that Rules 1923 and 1924 put the burden to create a statement of the evidence or proceedings on the appellant.  Commonwealth v. Preston, 904 A.2d 1, 7 (Pa. Super. 2006) (en banc).  However, in light of the all the circumstances in this case—namely, that the proceeding at issue was a telephonic hearing at which both parties and a witness called into the hearing, and that the presiding officer was responsible for recording the proceedings and creating the official record,[footnoteRef:2] the undersigned presiding officer finds that it is in the interests of fairness and an economic use of Commission resources that the undersigned sua sponte reopens the record to address the absence of a recording as soon as it was discovered by the undersigned. [2:  	See 52 Pa. Code 	§ 56.174(c)(3) (providing that in ability to pay proceedings such as the instant one, hearings shall be tape recorded by the presiding officer and the only official record shall be that made by the presiding officer).
] 


Further Hearing 

[bookmark: _Hlk29903425]  The “best available means” to create an equivalent picture of the proceedings is dependent upon the facts and circumstances of each case.  Commonwealth v. Wilder, 393 A. 2d 927, 927 (Pa. Super. 1978) (Wilder).  For example, in Wilder, the Court deemed counsel’s trial notes as the best starting point in order to recreate the record.  Id.  In the instant case, the undersigned compiled detailed notes during the hearing; these notes will be the “starting point” from which the record will be recreated.   The undersigned will review said notes with the parties at further hearing to be scheduled in order to set “forth only so many of the facts averred and proved or sought to be proved as are essential to a decision of the issues presented.”  Pa.R.A.P. 1924.[footnoteRef:3]   As stated above, the issue in the instant case is whether Ms. Payne is eligible for a new Commission payment arrangement and an order directing PGW to remove the late fees and taxes on her gas bill.    [3:  	The undersigned does not envision that any further testimony will be taken or exhibits admitted at the further hearing.  As stated above, the purpose of the hearing is to recreate an “equivalent picture” of the November 19, 2019 record, with the opportunity for the parties to participate as warranted.  This further hearing is not an opportunity for additional testimony or exhibits. ] 


Conclusion 
		
		Based on the foregoing, as ordered in the paragraphs below, the record in this case will be reopened for the purposes of recreating the record and a further hearing will be scheduled to create an equivalent picture of what transpired in the November 19, 2019 hearing.  





ORDER


THEREFORE, 

IT IS ORDERED: 

		1.	That the record in matter of the formal complained filed by Tyra Payne against Philadelphia Gas Works at Docket No. C-2019-3012638 is reopened.

2.	That a further hearing is scheduled to be conducted telephonically with the parties on February 5, 2020, at 10:00 a.m.  The parties will receive a hearing notice from the Office of Administrative Law Judges which schedules the further hearing and advises the parties how to call into the Commission’s toll-free bridge conference telephone number and participate in the hearing.     

		3.	That the only purpose for the further hearing is to recreate the record as to provide an equivalent picture of the proceeding that occurred on November 19, 2019.


Date:  January 15, 2020					               /s/		    
								   Kailey B. Maguire
								   Special Agent
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