GRIESING LAW..

Edward Fisher, Esquire
215-618-3720
efisher@griesinglaw.com

January 27, 2020
Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street, Second Floor
Harrisburg, PA 17120
RE: Paul W, Memminger v. PECO Energy Company
PUC Docket No. C-2020-3015313
Dear Ms. Chiavetta:
Enclosed for filing with the Commission are the following:
1. PECO Energy’s Answer to Formal Complaint
2. PECO Energy’s Preliminary Objection
I have enclosed respective Certificates of Service showing that copies of the above

documents were served on the interested parties. Thank you for your time and attention on this
matter.

Very truly yours,

P LT Fla,

Edward Fisher, Esq

ETF/aml

Cc: Paul W. memminger

1880 John F. Kennedy Boulevard  Suite 1800  Philadelphia, Pennsylvania 19103
215618 3720 215.814.9049 www griesinglaw com



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

PAUL W. MEMMINGER :
Complainant
v. : DOCKET NO. C-2020-3015313
PECO ENERGY COMPANY :
Respondent 3
NOTICE TO PLEAD

Pursuant to 52 Pa. Code §§ 5.101 and 5.62(c), you are hereby notified that, if you do not
file a written response denying or correcting the enclosed Preliminary Objections of PECO
Energy Company within 10 days from service of this notice, a decision may be rendered against
you. All pleadings, such as a Reply to Preliminary Objections, must be filed with the Secretary
of the Pennsylvania Public Utility Commission, with a copy served to counsel for PECO Energy
Company, Edward T. Fisher, and where applicable, the Administrative Law Judge presiding over
the issue.

File with:

Rosemarie Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street, Second Floor
Harrisburg, PA 17120

With a copy to:
Edward T. Fisher, Esq.
Counsel for PECO Energy Company

Griesing Law, LLC

1880 John F. Kennedy Boulevard, Suite 1800

Philadelphia, PA 19103

Dated at Philadelphia, PA, January 27, 2020 .
L T; Febn

Edward T Fisher, Esquire

Counsel for PECO Energy Company
Griesing Law, LLC

1880 JFK Blvd., Suite 1800
Philadelphia, PA 19103
215-618-3720
efisher@griesinglaw.com



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

PAUL W. MEMMINGER
Complainant

V. DOCKET NO. C-2020-3015313

PECO ENERGY COMPANY
Respondent

PRELIMINARY OBJECTION OF RESPONDENT,
PECO ENERGY COMPANY

Respondent, PECO Energy Company (*PECO Energy”), pursuant to 52 Pa. Code §
5.101(a)(4) respectfully petitions this Honorable Commission to dismiss the instant Complaint as
legally insufficient.

1. OnJanuary 6, 2020, PECO Energy was served with a formal complaint filed by
Paul W. Memminger (hereafter “Complainant”). A copy of the Complaint is attached hereto
as Exhibit “1.”

2. In his Complaint, the Complainant alleges that PECO installed a wire across his
property to an adjacent property. He claims this wire crosses his property at approximately
twenty three (23) feet from a survey monument which was installed by a vendor that surveyed
the aforementioned adjacent property. The Complainant alleges that he called PECO Energy
about the wire and was told that the wire did not cross his property and that the wire would not
be re-installed.

3. In his request for relief, the Complainant requests that PECO “move the wire so it

does not cross my property.” See Exhibit “1.”



4. In essence, the Complainant is disputing whether PECO installed a wire that crosses
his property.

5. PECO Energy simultaneously filed an Answer and the instant Preliminary
Objection.

6. Pursuant to 52 Pa. Code § 5.101, preliminary objections may be filed against a
complaint and dismissed for legal insufficiency. 52 Pa. Code § 5.101(a)(4).

7. Commission procedure regarding the disposition of preliminary objections is
similar to that utilized in Pennsylvania civil procedure. Equitable Small Transportation
Intervenors. v. Equitable Gas Co., 1994 Pa.PUC LEXIS 69, Docket No. C-00935435 (July
18, 1994).

8. Indeciding preliminary objections, the Public Utility Commission must
determine, based on the factual pleadings of the petitioner, if relief or recovery is possible.
Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwilth 1985).

9. A complaint must be able to recover under the law to survive a preliminary

objection. Milliner v. Enck, 709 A.2d 417, 418 (Pa. Super. Ct. 1998) (“preliminary

objection should be sustained only where it appears with certainty that, upon the facts
averred, the law will not allow the plaintiff to recover”).

10. All of the non-moving party’s averments must be taken as true for the sake of
deciding the preliminary objection. County of Allegheny v. Commw. of Pa., 490 A.2d 402
(Pa. 1985).

11. The court does not, however, need to accept, “unwarranted inferences from
facts, argumentative allegations, or expressions of opinions.” Feingold v. McNulty, 2009
Phila. Ct. Com. PI LEXIS 167, *3.



12. Section 703 of the Public Utility Code, 66 Pa. C.S.A. § 703(b) provides that the
Commission may dismiss any complaint without a hearing if; in its opinion, a hearing is not
necessary to the public interest.

13. A hearing is required only when there is a disputed question of fact, and is not

required to resolve questions of law. Dee-Dee Cab, Inc. v. Pa.Pub. Util. Comm’n, 817 A.2™

593 (Pa.Commw. Ct. 2003), petition for allowance of appeal denied, 836 A.2d 123 (Pa. 2003).

14, Here, the Commission lacks subject matter jurisdiction over this property dispute;
therefore, the Complainant should be dismissed.

15. The Complainant raises allegations in his formal complaint pertaining to real
property rights. The Commission has no subject matter jurisdiction to decide disputes over real
property rights.

16. To state a claim over which the Commission has jurisdiction, the Complainant is
required to allege a violation of the Code, Commission regulations, or Commission orders. 66
Pa.C.S. § 701; 52 Pa. Code § 5.21(a); West Penn Power Co. v. Pa. Pub. Util. Comm’n, 478
A.2d 947 (Pa.Cmwilth. 1984).

17. The Commonwealth Court stated, “Although the Public Utility Law (the Code)
grants to the ... the Commission general supervisory and regulatory powers over public
utilities, 66 Pa.C.S. §501, the Code does not confer an exclusive jurisdiction to decide all
matters involving regulated public utilities.” Springdale Twp. v. Allegheny County Bd. Of
Property Assessment, 467 A.2d 74, 77 (Pa. Cmwlth. 1983) quoting Virgilli v. Southwestern Pa.
Water Auth., 427 A.2d 1251, 1253 (Pa. Cmwilth. 1981).

18. The Commission must act within, and cannot exceed, its jurisdiction. City of

Pittsburgh v. Pa. Pub. Util. Comm’n, 43 A.2d 348 (Pa. Super. 1945).
4



19. Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a

controversy. Cf., Hughes v. Pa, State Police, 619 A.2d 390 (Pa. Cmwlth. 1992), app. Denied,

637 A.2d 293 (1993).

20. Jurisdiction may not be conferred by the parties where none exists. Roberts v.
Martorano, 235 A.2d 602 (Pa. 1967).

21. In this case, the allegation that PECO installed a wire over Complainant’s property
are not claims over which the Commission has jurisdiction. The Complainant’s claim
involves a violation of private property rights.

22. The Commission has determined that it is not the proper forum for resolving
property rights controversies. Rather, such controversies are a matter for a court of general
jurisdiction. Anne E. Perrige v. Metropolitan Edison Co., Docket No. C-00004110 (Order
entered July 3, 2003); Fiorillo v. PECO Energy Co., Docket No. C-00971088 (Order entered
September 15, 1999).

23. Thus, Complainant’s complaint should be dismissed for lack of subject matter
jurisdiction. The Commission cannot adjudicate substantive real property rights.

24. For the reasons set forth above, the Complainant’s Complaint should be

dismissed.



REQUEST FOR RELIEF
WHEREFORE, for the reasons set forth above, PECO Energy Company respectfully

requests that your Honorable Commission summarily dismiss the Complainant’s formal

complaint for lack of subject matter jurisdiction.

DATED: January 27,2020 Respectfully Submitted,

Plu AT Ful,
Edward T Fisher, Esquire
Counsel for PECO Energy Company
Griesing Law, LLC
1880 JFK Blvd., Suite 1800
Philadelphia, PA 19103
215-618-3720
efisher@griesinglaw.com




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

PAUL W. MEMMINGER :
Complainant :

V. : DOCKET NO. C-2020-3015313
PECO ENERGY COMPANY :
Respondent :

VERIFICATION

I, Edward T Fisher, hereby declare that I am counsel for PECO Energy Company; that as
such I am authorized to make this verification on its behalf; that the facts set forth in the
foregoing Pleading are true to the best of my knowledge, information and belief, and that I make
this verification subject to the penalties of 18 Pa. C.S. § 4904 pertaining to false statements to

authorities.

Date: January 27, 2020 QM T—' F &ai

Edward T Fisher




EXHIBIT 1



Botak, Amz:.(PECO)

From: RA-PCESERVE®pa.gov

Sent: Monday, January 6, 2020 2:01 PM
Ta: Botak, Amy:(PECO)

Ce Davis, Leslie:(PECO)

Subject: (EXTERNAL] PA PUC eServe Notice
Importance: High

Categories: Red Category

Dear Amy Botak,

A(n} Formal Complaint has been served in this proceeding. This document is docketed as €-2020-3015313. You may
view this document at

Formal Complaint

You are receiving this email because you are a(n) Respondent for this case and have agreed to be served electronically.
By selecting electronic service (eService), you have agreed that this notification constitutes valid service. Electronic
service of any and all documents will be in place of paper service.

Thank You,
Public Utility Commission
Commonwealth of Pennsylvania

* please do not respond to this automatically generoted emoil.
PUC has recently updated E-Service delivery E-Mail address to RA-PCESERVE®pa.gov. Please update your Address book
and/or E-Mail rules accordingly.



PENNSYLVANIA PUBLIC UTILITY COMMISSION

Formal Complaint

Filing this form begins a legal proceeding and you wifl be a party fo the cese.
H you do et wish to be a party to the case, consider filing an informal complaint.

1. mplainant) in n

Provide your name, mamng addness county telephona number(s). e-mall addresa and utitity
aooount number S b nes

Street/P.0. Box _/2/ ﬁz 2 lek’é Apt# -

oy NEW HOPE _swe__ LA zp_/8937
County _ BUCKE
Telephone Number(s) Where We Can Contact You During the Day:

(35 _££2-5675  (home) (U5 378-0080  (mobie)

E-mail Address (optianal): _ﬂﬂmmﬁmmu_czm__
Utility Account Number (from your bill) i/{ 740 - m 2o/

If your complaint invoives utility service provlded to a different address orin a dlﬂennt
name than your malling address, please list this information below.

::::P.O. Box RE CEI i D

iy State 2o pEC SY U
Wﬁ"mss:on
2 | c PA PUB ECRETARY'S BUREAU
. Name of Utility or Company (Respondent)

Provide the full name of the utility or company about which you are complaining. The name of
your utility or company is on your bill,

PECO Am EXxerop Comppan'V

December 2014 . i



Ivpe of Utility Service

Check the box listing the type of utility service that is the subject of your complaint
(check only one):

[ ELECTRIC O WASTEWATER/SEWER
O cAs 0 TELEPHONE/TELECOMMUNICATIONS (local, long distance)
O WATER O MOTOR CARRIER (e.g. taxi, moving company, limousine)
00 STEAMHEAT

r lal

What kind of problem are you having with the utitity or company? Check all boxes below
that apply and state the reason for your complaint. Explain specifically what you befieve the
utility or company has done wrong. Provide relevant details including dates, times and places
and any other information that may be important. If the complaint is about billing, tell us the
amount you belleve is not correct. Use gdditional pape DU _need more Space
complaint may be dismissed without a hearing If you do not provide
Information.

O  The utility is threatening to shut off my service or has already shut off my service.

specific

O 1 would lixe a payment agreement.

O  incomect charges are on my bill. Provide dates that are important and an explanation
about any amounts or charges that you belisve are not comect. Attach a copy of the
bili(s) in question if you have itthem.

O 1 am having a reliabliity, safety or quality problem with my utility service. Explain the
problem, including dates, times or places and any other relevant details that may be
Important.

&  Other (expiain).
SEE ATTACHMENT 1



Note: If your complaint is only about removing or modifying a municipal lien filed by
the City of Philadelphia, the Public Utility Commission (PUC) cannot address it. Only
local courts in Philadeiphia County can address this type of complaint. The PUC can
address a complaint about service or incorrect billing even if that amount is subject to a
lien.

In addition, the PUC generally does not handle complaints about cell phone or Internet
service, but may be able to resolve a dispute regarding voice communications over the
internet (including the inability to make voice 811/E811 emergency calls) or concerns
about high-speed access to Internet service.

§.  Reguested Rellef

How do you want your complaint to be resolved? Explain what you want the PUC to order
the utility or company to do. Use additional paper if you need more space.

Moy E THE WIRE so /7 PPESNIT
cross MY PROPERTY

Note: The PUC can decide that a customer was not billed correctly and can order billing
refunds. The PUC can also fine a utility or company for not following rules and can
order a utility or company to correct a problem with your service. Under state law, the
PUC cannot dacide whether a utility or company should pay customers for loss or
damages. Damage claims may be sought in an appropriate civil court.

December 2014 3



6.  Protaction From Abuse (PFA)

Has a court granted a “Protection From Abuse” order that is currently in effect for your
personal safety or welfare? The PUC needs this information to property process your
complaint so that your identity is not made public.
Note: You must answer this question If your complaint is against a natural gas
distribution utility, an electric distribution utility or a water distribution utility AND your
complaint is about a problem Involving bllling, a request to receive service, a security
deposit request, termination of service or a request for a payment agreement.
Has a court granted a “Protection From Abuse® order for your personal safety or welfare?

YES 0

NO B

If your answer to the above question is “yes,” attach a copy of the current Protection From
Abuse order to this Formal Complaint form.,

7.  Pdor Utility Contact
a. Is this an appeal from a decision of the PUC’s Bureau of Consumer Services (BCS)?

YES X No deciSion was 1Ssued men
NO O

Note: If you answered yes, move to Section 8. No further contact with the utility or
company Is required. If you answered no, answer the question in Section 7 b. and
answer the question in Section 7 c. if relevant.

b. if this is not an appeal from a BCS decision, have you spoken to a utility or company
represantative about this complaint?

YES O

NO a
Note: You must contact the utility first if (1) you are a residential customer, (2) your
complaint is against a natural gas distribution utility, an electric distribution utility or a

water utility AND (3) your complaint is about a billing problem, a service problem, a
termination of service problem, or a request for a payment agreement.

Decernber 2014 4



¢. if you tried to speak to a utility company representative about your complaint but
were not able to do so, please explain why.

Note: Even if you are not required to contact the utility or company, you should always
try to speak to a utility or company representative about your problem before you file a
Formal Complaint with the PUC.

8.  Legal Representation
it you are filing a Fornmal Complaint as an individual on your own behalf, you are not
required to have a lawyer. You may represent yourself at the hearing.

if you are already represented by a lawyer |n_this matter, provide your lawyer's name,
address, telephone number, and e-mail address, if known. Please make sure your lawyer is
aware of your complaint. If represented by a lawyer, both you and your lawyer must be
present al your hearing.

Lawyer's Name
Street/P.0. Box

City State Zip

Area Code/Phone Number
E-mall Address (if known)

Note: Corporations, associations, partnerships, limited llability companies and political
subdivigions are required to have a lawyer represent them at a hearing and to file any
motions, answers, briefs or other legal pleadings.

December 2014 5



10.

Verification and Slanature

You must slan your complaint. individuals filing a Formal Complaint must print or type their
name on the line provided in the verification paragraph below and myst sign and date this
form in lnk, If you do not sign the Formal Complaint, the PUC will not accent it.

Verification:

! W. hereby state that the facts
above set forth are true and co. or are true and comect to the best of my
knowledge, information and bellef) and that | expect to be able to prove the same at a
hearing held in this matter. | understand that the statements herein are made subject to
the penalties of 18 Pa. C.S. § 4904 (relating to unsworn falsification to au!hW.J .

Title of authorized employee or officer (only applicable to corporations, associations,
partnerships, limited liability companies or political subdivisions)

Note: If the Complainant is a corporation, assoclation, partnership, limited Hability
company or political subdivision, the verification must be signed by an authorized
officer or authorized employee. If the Formal Complaint is not sianed by one of these
individuats, the PUC will not acceptit.

Two W File Your Fo laint

Electronicaily, You must creale an account on the PUC's eFiling system, which may be
accessed at hitp./Awww.ouc.pa.goviefiling/default aspx,

Note: if you are appealing your Bureau of Consumer Services (BCS) decision, you must
file your formal complaint by mail.

Mall. Mall the completed form with your original signature and any attachments, by
certified mall, first class mall, or overnight delivery to this address:

Secretary
Pennsyivania Public Utility Commission
400 North Street
Harrisburg, Pennsylvania 17120
\
Note: Formal Complaints sent by fax or e-mall will pot be accepted.

if you have any questions about filling out this form, please contact the Secretary's
Bureau at 797-772-7777.

Keep a copy of your Formal Complaint for your records.

Decamber 2014 ]



121 X1LTLE DRIVE/NEW HOPE, PENNSYLVANIA
186838

RECEIVED
DEC 81 2019

PA PUBLIC UTILITY COMMISSION
SECRETARY'S BUREAU

December 21, 2019

PECO installed a wire across my property to an adjacent property. I called PECO and was told
that the wire did NOT cross my property and it would NOT be re-installed.

[ then filed an informal complaint with the PUC (case # 3746267), which relied on an erroneous
measurement made by a PECO employee (Kenneth M. Poulton) who did not know what a survey
monument was and based his opinion on his own line of sight. This monument was installed by
SiteWorks, the surveyor of the adjacent property.

[ continue to maintain that the wire crosses my property at approximately 23 feet from the
monument.

ATTACHNENT T
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

PAUL W. MEMMINGER

Complainant
V. : DOCKET NO. C-2020-3015313
PECO ENERGY COMPANY
Respondent

CERTIFICATE OF SERVICE

I, Edward T Fisher, hereby certify that I have this day served a copy of PECO Energy
Company's Preliminary Objections in the above matter upon all interested parties by mailing a
copy, properly addressed and postage prepaid to:

Paul W. Memminger
121 Kiltie Drive
New Hope, PA 18938

DATED: January 27, 2020 Respectfully Submitted,

-

F‘
Edward T Fisher, Esquire
Counsel for PECO Energy Company
Griesing Law, LLC
1880 JFK Blvd., Suite 1800
Philadelphia, PA 19103
215-618-3720
efisher@griesinglaw.com



