BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Vaughn Wesley Zimmerman			 	:
							:
	v.						:		C-2019-3007568									:
Metropolitan Edison Company     			:


INTERIM ORDER 
DENYING COMPLAINANTS EMERGENCY MOTION TO STAY
DUE TO PENDING COMMONWEALTH COURT PROCEEDINGS

Vaughn Wesley Zimmerman (Complainant) filed a Formal Complaint (Complaint) dated January 30, 2019, with the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison Company (Respondent or Company) alleging that Respondent threatened to terminate his electric service and objected to a smart meter installation at his home.  Complainant also attached a two-page addendum to his complaint, whereby he averred that the Commission does not require the installation of smart meters until 2023.  Complainant also raised health related concerns, concern for the health of his children, concern regarding exposure to radio frequency emissions, and asserted that Act 129 of 2008 does not require the installation of smart meters.  As relief, Complainant appears to be seeking the ability to opt out of the installation of a smart meter at his home or to delay such installation. 

On February 20, 2019, Respondent filed an Answer and New Matter to the Complaint.  Respondent admits that it provides residential retail electric service to Vaughn Wesley Zimmerman at 69 Goat Hill Road, Boyertown, Pennsylvania.  Respondent further avers that Complainant has refused access for the installation of a smart meter at the service location.  Respondent essentially denied the remaining material allegations set forth in the Complaint.  Respondent further avers it is required by Act 129 of 2008[footnoteRef:1] (Act 129), to install a smart meter.  Respondent also requested that a prehearing conference be scheduled in this proceeding. [1:  	66 Pa.C.S. §§ 2806.1, et seq. ] 


		On February 20, 2019, Respondent also filed preliminary objections to the Complaint.  Respondent avers that the request for relief for an exemption from the installation of a smart meter is not legally recoverable in the cause of action and that Complainant has failed to allege that Respondent violated any Commission statute, regulation, order or tariff provision with regard to the installation of the smart meter at the residential account.  Respondent further avers it is required by Act 129 to install a smart meter at the service location.  Finally, Respondent argues that the Formal Complaint is legally insufficient because it fails to state a claim upon which the Commission can grant relief, that a hearing is not in the public interest, and that the Complaint does not meet the standards set forth in recent Commission decisions in order to survive preliminary objections.

		On March 1, 2019, Complainant filed a Reply to Preliminary Objections in this proceeding.

		On March 10, 2019, Complainant filed a Reply to the Answer and New Matter in this proceeding.
		
		A Motion Judge Assignment Notice was issued and received by the undersigned Presiding Officer on March 15, 2019 and assigned the undersigned Presiding Officer to this proceeding.

		On May 22, 2019, an interim order was entered denying the Preliminary Objections filed by Metropolitan Edison Company.

A call-out telephone hearing notice was issued on December 20, 2019, confirming that the hearing in this proceeding was scheduled for Thursday, January 30, 2020 at 10:00 a.m.

On January 28, 2020, Complainant filed a one-page Emergency Motion For Stay Due To Pending Commonwealth Court Proceedings.  Complainant averred that he is aware of several cases before the Commonwealth Court of Pennsylvania “with similar arguments as mine regarding the PA PUC’s interpretation and implementation of Act 129”.  Complainant averred these cases will likely be argued this year.  Complainant also referenced three cases that he stated are currently before the Commonwealth Court that he believes utilize similar arguments as those advanced by Complainant in this proceeding.  Accordingly, Complainant requested that an immediate stay be granted in this proceeding until “the higher court has ruled and avenues of appeal (if applicable) are extinguished.  No notice to plead directed to Respondent was attached to the Motion and the Motion was not properly verified or drafted consistent with Commission regulations.

Furthermore, petitions for supersedeas (or stay) must “specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appropriate record references and specific requests for the findings or orders desired.”  52 Pa.Code § 5.572(a).

The Commission has adopted the standards set forth in Pa. PUC v. Process Gas Consumers Group, 502 Pa. 545, 467 A.2d 805 (1983) (Process Gas) for guidance regarding the issuance of a stay or supersedeas.[footnoteRef:2]  In order to prevail on such a petition, the petitioner must: [2:  	The Pennsylvania Supreme Court concluded that the standards set forth in Virginia Petroleum Jobbers Association v. Federal Power Commission, 259 F.2d 921 (D.C. Cir. 1958) as refined by the holding of Washington Metropolitan Area Transit Commission v. Holiday Tours, Inc., 559 F.2d 841 (D.C. Cir. 1977) provide a rational basis for the issuance of a stay pending appeal and are the criteria to be followed by the courts of the Commonwealth.  502 Pa. at 554, 467 A.2d at 809; see also Re Petition of Small et al. for Stay Pending Appeal, Docket No. A-110550F055 (Order entered May 2, 1991). ] 


1. Make a strong showing of likelihood to prevail on the merits;

2. Show that denial of relief will cause irreparable injury;

3. Show that the issuance of a stay will not substantially harm other interested parties in the proceedings; and

4.	Show that the issuance of a stay will not adversely affect the public interest.

502 Pa.Code at 552-553, 467 A.2d at 808-809.

Here, Complainant has not averred sufficient facts or provided any specific legal principles or precedent, or made the required showing, as set forth above, to support his request for relief.  The hearing is scheduled to commence in less than 48 hours and it would be unfair, under the particular circumstances in this case and without the required showing by Complainant, to stay this proceeding, given the expenditure of time, money and resources over the past year by Complainant, Respondent, counsel and the Commission. 


Complainant cites William and Jean Hass v Pennsylvania Public Utility Commission (presumably William Haas v PPL C-2018-3005984 et al) and two other cases to support his request.  It is well settled that the law can only be applied as it exists.  As the Commission has noted, action should not be taken based on speculation.  Pa. PUC v. Duquesne Light Company, 1987 Pa. PUC Lexis 342; Commonwealth v. Thomas, 51 A.3d 255 (Pa.Super. 2012)).  

It would not be prudent, in the circumstances presented here, for the Commission to delay this proceeding, at this late date, pending uncertain outcomes or actions or in anticipation of a change in the law, particularly given uncertain time schedules and resolution.  
		
	Based upon the content of  Complainants Motion and the circumstances in this case, the following order will be entered.  

[bookmark: _Hlk29387819]THEREFORE,

IT IS ORDERED:

1. That the Emergency Motion For Stay Due To Pending Commonwealth Court Proceedings is DENIED.


2. That the parties shall attend and fully participate at the evidentiary hearing on Thursday, June 30, 2020, at 10:00 a.m. as scheduled.  Failure of Complainant to appear and participate will result in the dismissal of his case with prejudice.  Failure of Respondent to appear and participate will result in the dismissal of any defenses raised by Respondent in this proceeding.

3. To the extent that Complainant has requested a continuance of the evidentiary hearing scheduled for January 30, 2020, that request is DENIED. 


[bookmark: _Hlk10727748]Date:  January 28, 2020							/s/			
								Jeffrey A. Watson
								Administrative Law Judge
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