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PENNSYLVANIA PUBLIC UTILITY COMMISSION



David Coyle						:
							:
	v.						:		C-2019-3014261
							:
West Penn Power Company				:



INTERIM ORDER 
HOLDING PRELIMINARY OBJECTIONS IN ABEYANCE 

		On November 12, 2019, David Coyle (Complainant) filed a Formal Complaint against West Penn Power Company (West Penn or Respondent).  The Complainant alleges Respondent is threatening to shut off his service due to smart meter installation refusal.  Complaint alleges there are two children and a pregnant woman living at the service address.  As relief, the Complainant requests “additional options’ to the installation of a smart meter at the service address. 

		On December 3, 2019, West Penn filed an Answer and New Matter.  West Penn denied that the Company had an active intent to terminate Complainant’s electric service.  West Penn asserted that the Company has attempted to install a smart meter at the service location in accordance with Act 129 of 2008 (Act 129).[footnoteRef:1]  However, Complainant has refused installation of the smart meter.  West Penn contends that Complainant’s refusal to permit the Company to install a smart meter constitutes grounds for termination of service.[footnoteRef:2]  West Penn argues, “Further, if the Commission did rule in the Complainant’s favor and barred the Company from installing a smart meter at the Service Location, the Commission would be forcing the Company to be in violation of Act 129.”  As relief, West Penn requests that the Complaint be dismissed with prejudice.  [1:  	66 Pa.C.S. § 2807 et. seq.
]  [2:  	See 66 Pa.C.S. § 1406(a)(4); 52 Pa.Code § 56.81; West Penn Power Company Retail Electric Service Tariff, Electric.  Pa. PUC NO. 40, pp. 46,61.  Issued May 1, 2014.  Effective May 3, 2015.] 

		West Penn also filed Preliminary Objections on December 3, 2019, which included a Notice to Plead.  As grounds for the Preliminary Objections, West Penn submits the following:

Because Act 129 and the Commission’s orders not only authorize but required the Company to develop and implement a smart meter procurement and installation plan, and do not allow a customer to opt out of having a smart meter installed, this Formal Complaint must be dismissed.  As a matter of law, the Company is required to install a smart meter at the Service Location.  As such, the Commission cannot find the Company to be in violation [of a Commission statute, regulation or order] for having attempted to follow the law as it has done here.

Preliminary Objections ¶18.  Essentially, West Penn objects that the Complaint is legally insufficient.[footnoteRef:3]  Thus, West Penn requests 1) that Complainant’s request for an exemption from the installation of a smart meter be struck or 2) that the Complaint be dismissed in its entirety with prejudice. [3:  	52 Pa.Code § 5.101(a)(3).
] 


		By Notice dated January 9, 2020, the Parties were informed that this proceeding was assigned to me. 

[bookmark: _Hlk505846389][bookmark: _Hlk505846268]		Complainant is currently self-represented.  A ruling on West Penn’s Preliminary Objections will be held in abeyance pending a hearing on the Complaint.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F‑00163617 (Order entered July 14, 1993), the Commission held that, in the normal course, the Commission would not dismiss a complaint of a self-represented person without first providing a hearing during which self‑represented complainants could further explain their position and the factual basis for their complaint.  The concern was expressed that, in general, complainants may find it difficult to navigate through prehearing motions and should be given the opportunity to describe their basic issue and supporting facts.[footnoteRef:4]   [4:  	See also Richmond v. PECO Energy Company, Docket No. F-2010-2187305 (Opinion and Order entered December 7, 2011).] 


		Complainant is cautioned that holding West Penn’s preliminary motion for dismissal of the Complaint in its entirety is held in abeyance to afford Complainant an opportunity to present his case.  Holding a ruling on West Penn’s preliminary motion in abeyance does not, in any way, give credence to either the substance of the Complaint or to the likelihood of Complainant’s success on the merits.  

		A complainant has the burden of showing that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  

		The utility company’s offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  Complainant is responsible for proving that the utility has acted improperly, by providing testimony and documentary evidence, such as expert reports, photographs and any other relevant materials necessary to support that finding, and that the Commission has the jurisdiction to provide the remedy request by Complainant.

		The Parties are encouraged to talk with each other to resolve this matter or some portion thereof.  It is the Commission’s policy to encourage settlements.  52 Pa.Code § 5.231. 








ORDER


		THEREFORE,

		IT IS ORDERED:
[bookmark: _GoBack]
		1.	That a ruling on the Preliminary Objections of West Penn Power Company filed at Docket No. C-2019-3014261 requesting dismissal of the Formal Complaint of David Coyle will be held in abeyance pending an evidentiary hearing. 

	2.	That this case shall be scheduled for an evidentiary hearing by the Scheduling Staff of the Office of Administrative Law Judge for the next available hearing date before the undersigned Presiding Officer and the Parties so notified in writing. 
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Date:  January 30, 2020					 
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