BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Deborah A. Redman					:
							:
	v.						:		C-2019-3013582
							:
Pennsylvania Electric Company			:



INTERIM ORDER
DENYING MOTION FOR SUMMARY JUDGMENT

		On October 15, 2019, Deborah A. Redman (Complainant) filed a Formal Complaint against Pennsylvania Electric Company (Penelec) alleging a safety and reliability issue.  Specifically, the Complainant alleges that Penelec refuses to remove a Chinese wisteria which she claims, among other things, is life-threatening and a danger to the power lines.  According to the Complainant, the wisteria vines and runners on the power lines cause daily interruptions to her electricity service.  She also complains that she has been improperly billed for interrupted service and that Penelec employees have mocked her.  As relief, she requests that the Commission direct Penelec to kill the wisteria; notify the Complainant every month regarding the status of the wisteria; and compensation in the amount of $600,000.

		On November 6, 2019, Penelec filed an Answer and New Matter.  Penelec’s Answer denied the material allegations of the Complaint.  In New Matter, Penelec requested that the Complaint be referred to the Commission’s mediation unit.

		On December 16, 2019, the Complainant filed a Response to Respondent’s Answer and Opposition to Respondent’s Request for Mediation and Motion for Summary Judgment.  Penelec filed a response to the Motion for Summary Judgment on January 6, 2020.  By notice dated January 16, 2020, the motion was assigned to me for disposition.


Legal Standard for Summary Judgment

		The Commission’s regulation at 52 Pa.Code § 5.102(a), permits any party to move for judgment on the pleadings or summary judgment after the pleadings are closed, but within such time as not to delay a hearing.  In addition to the pleadings, a motion for summary judgment must be based on depositions, answers to interrogatories, admission and supporting affidavits.[footnoteRef:1]  The presiding officer will grant a motion for summary judgment only if the depositions, answers to interrogatories, admissions and supporting affidavits show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.[footnoteRef:2]  [1:  	52 Pa.Code § 5.102(c).
]  [2:  	52 Pa.Code § 5.102(d)(1). 
 ] 

 
		The Commission has interpreted Section 5.102(c) of its regulations in conformity with Rule 1035 (now Rule 1035.1) of the Pennsylvania Rules of Civil Procedure.[footnoteRef:3]  In order to prevail, the moving party – here the Complainant -- bears the burden of showing that no genuine issue of material fact exists and that she is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.[footnoteRef:4]  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.[footnoteRef:5]  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.[footnoteRef:6]  Judgment will be granted only where the right is clear and free from doubt. [3:  	South River Power Partners, L.P. v. West Penn Power Company, Docket No. C-00935287 (Order entered November 6, 1996).
]  [4:  	First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa. Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa. Cmwlth. 1976). 
 ]  [5:  	Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).
]  [6: 	66 Pa.C.S. § 703(a); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n., 563 A.2d 557 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pa. Pub. Util. Comm’n., 540 A.2d 1006 (Pa. Cmwlth. 1988).
 ] 


		The non-moving party may not rest upon mere allegations or denials of the pleadings, but must submit some materials to establish that a genuine issue of material fact exists.[footnoteRef:7]  The provision at 52 Pa.Code § 5.102(c) serves judicial economy by avoiding a hearing where no factual dispute exists.   [7: 	Pa.R.C.P. No. 1035.3; Stover v. The United Telephone Co. of Pennsylvania, Docket No. C‑00923833 (Order entered July 21, 1992); see also Nicastro v. Cuyler, 467 A.2d 1218 (Pa. Cmwlth. 1983); Pennsylvania Gas & Water Co. v. Nenna & Frain, Inc., 467 A.2d 330 (Pa. Super. 1983); Geriot v. Council of Borough of Darby, 457 A.2d 202 (Pa. Cmwlth. 1983).
] 


Complainant’s Motion

		The Complainant’s motion alleges the following facts:  Pennsylvania has designated wisteria as an invasive species that poses an ecological threat and therefore it must be destroyed; and the wisteria is on the power line.  Therefore, according to the Complainant, Penelec is obligated to remove the wisteria.  

		The Complainant also request that her Complaint be transferred to a “lay body of Meadville/Erie residents willing to hear it.”  In the Complainant’s view, this transfer is necessary because she has concerns regarding the impartiality of the Commission.

Penelec’s Response

		Penelec disputes that the wisteria is on the power line and denies that there is wisteria interfering with the facilities that serve the Complainant.  In support of these averments, Penelec provides the affidavit of James Stetler, a Penelec manager responsible for the vegetation management of the Complaint’s distribution line.

		Penelec also avers that the Commission does not have the authority to transfer the Complaint to a “lay body.”  Rather the Commission has the sole authority conferred by the Public Utility Code to resolve the dispute between the Complainant and Penelec.

Analysis

		Section 701 of the Public Utility Code (Code), provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.[footnoteRef:8]  A person seeking affirmative relief from the Commission has the burden of proof.[footnoteRef:9]  Section 1501 of the Code,[footnoteRef:10] mandates that a public utility must furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and must make such repairs, changes, alterations, substitutions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons and the public.  Upon finding that the service or facilities of a public utility are unreasonable, unsafe or inadequate, the Commission may prescribe, by regulation or order, the reasonable, safe and adequate service or facilities that a public utility must furnish or employ.[footnoteRef:11]   [8:  	66 Pa.C.S. §701.
]  [9:  	66 Pa.C.S. §332(a).
]  [10:   	66 Pa.C.S. §1501.
]  [11:   	66 Pa.C.S. §1505.
] 


		In a motion for summary judgment, in order to establish facts which prove that Penelec has failed to adequately maintain its lines as required by Section 1501, the Complainant must support the factual averments in her motion with depositions, answers to interrogatories, admission and supporting affidavits.[footnoteRef:12]  The Complainant did not attach authenticated materials that could support a conclusion that her stated facts are uncontroverted.   [12:  	52 Pa.Code §5.102(c).
] 


		Even if the Complainant had supported the facts in her motion, Penelec disputes those facts with the supporting affidavit of Mr. Stetler.  The Complainant avers that the vines are on the power lines.  Penelec avers they are not. Therefore, there is a genuine issue of material fact which must be resolved at a hearing.  It is not possible to grant the Complainant’s Motion for Summary Judgment.[footnoteRef:13] [13:   	52 Pa.Code 5.102(d).
] 


Complainant’s Other Requests for Relief

		The Complainants opposition to participating in mediation was reported to the Commission’s Mediation Unit and the Complaint has been referred for resolution by an administrative law judge.  Therefore, this relief has been granted to the Complainant.

		As for the Complainant’s request that the Commission transfer her Complaint to a lay body, this request must be denied.  The Commission does not have the authority to transfer a Complaint to another tribunal.[footnoteRef:14]  If the Complainant does not believe that the Commission can resolve her dispute, but would like to seek relief in another forum, she is free to withdraw her Complaint. [14:   	The Complainant did not identify a lay body to which she wants her dispute transferred.] 


Conclusion

		The Complainant’s Motion for Summary Judgement is denied because she has failed to demonstrate that there are no material facts in dispute.  This matter will be scheduled for a hearing by telephone on an available date as set forth in the ordering paragraphs below.

THEREFORE,

IT IS ORDERED:

		1.	That the Complainant’s Motion for Summary Judgment is denied.

		2.	That the Formal Complaint of Deborah A. Redman shall be scheduled for a hearing by telephone on an available date.  
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