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OPINION AND ORDER

BY THE COMMISSION:

[bookmark: _Toc415316181]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is Respond Power, LLC’s (Respond) Petition for Reconsideration (Petition) filed on June 28, 2019 and referenced to the Commission’s final Opinion and Order entered June 13, 2019 (June 2019 Order) in the above-captioned proceeding.  On July 8, 2019, Pennsylvania Electric Company (Penelec) and West Penn Power Company (West Penn) (Penelec/West Penn or Companies) filed an Answer in Opposition to the Petition (Answer).  By Order entered July 11, 2019, we granted reconsideration pending review of and consideration on the merits of the Petition within the meaning of Pa. R.A.P. 1701.  On consideration, we shall deny Respond’s Petition consistent with the discussion in this Opinion and Order.  We find that the Petition does not meet the standards for reconsideration established in Duick v. Pa. Gas and Water Co., 56 Pa. P.U.C. 553 (1985) (Duick).  

History of the Proceeding

The formal Complaint proceedings in this matter involve Respond’s objections and challenges to the modification of the Companies’ Purchase of Receivables (POR) program, infra.  As explained in the June 2019 Order, the proceedings involve consolidated formal complaints against 2016 clawback charges and 2017 clawback charges assessed against Respond by the Companies.  June 2019 Order at 8.

[bookmark: _Hlk24533184]On November 17, 2016, Respond filed formal Complaints with the Commission against Penelec and West Penn at Docket Nos. C‑2016-2576287 and C‑2016-2576292, respectively (2016 Complaints).[footnoteRef:2]  In the 2016 Complaints, Respond alleged that Penelec and West Penn were threatening to withhold from Respond POR payments totaling $484,797.69 (2016 clawback charges).[footnoteRef:3]   [2:  	The Commission Opinion and Order entered July 13, 2017 (Interlocutory Appeal Order), infra, clarifies that Respond originally filed one complaint against Penelec and West Penn.  At the request of the Commission’s Secretary, Respond filed separate Complaints against Penelec and West Penn with dates of November 17, 2016, [sic] and November 18, 2016 [sic].  Interlocutory Appeal Order at 5, n. 3. ]  [3: 	Penelec invoiced Respond in the amount of $305,890.63, while West Penn invoiced Respond in the amount of $178,907.06. ] 


POR programs set forth the parameters under which an Electric Distribution Company (EDC) bills and collects the charges (receivables) due to a participating Electric Generation Supplier (EGS) company.[footnoteRef:4]  Usually, the end-user customer has opted to receive a single consolidated bill from the EDC for both electric distribution and generation service in the typical instance involving a POR.  See June 2019 Order, n. 1, citing Respond St. 1 at 3.[footnoteRef:5]  [4:  	The Companies reference the POR as a “POR Administrative Charge.”  See, Answer at 3, infra.  ]  [5:  	See 66 Pa. C.S. § 2807(c), “(c) Customer billing.--Subject to the right of an end-use customer to choose to receive separate bills from its electric generation supplier, the electric distribution company may be responsible for billing customers for all electric services, consistent with the regulations of the commission, regardless of the identity of the provider of those services.”] 


The Companies’ POR programs involved in this dispute originally entailed issuing one consolidated bill by the EDC for electric distribution and electric generation service and, thereafter, purchasing accounts receivables on behalf of participating EGSs at a “zero-discount rate.”  Under this arrangement, the Companies would pay the EGS the face value of the accounts receivable without recourse to the EGS regardless of what the Companies were actually able to collect from the end-user customer.  June 2019 Order at 11-12, citing Companies St. No. 1 at 19.  Thus, under the “no-recourse” “zero-discount” structure, the EDC fully assumed the risk of collection on the EGS’ write-off of customer accounts.  Id. at 11. [footnoteRef:6]  In turn, the Companies recover uncollectible accounts expenses associated with POR through a Default Service Support Rider (DSS Rider), which is non-bypassable, up to the Companies’ respective allowance for uncollectible expense approved in their base rate cases.  See Companies St. No. 1, pp. 9-10; also Respond Petition at ⁋ 9. [6: 	“Write-offs” are customer accounts receivable balances that become delinquent due to non-payment and are ‘written off’ the Companies’ books approximately 182 days after the final bill is sent to the customer.  See Initial Decision Finding of Fact No. 30, infra; Companies St. 1 at 18.] 


By way of background, and as outlined in the Commission’s Interlocutory Appeal Order referencing the Initial Decision in this matter, the Electricity Generation Customer Choice and Competition Act (Act),[footnoteRef:7] inter alia, provided for a transition from previously regulated bundled electric distribution and electric generation utility service into a competitive market for the purchase of generation.  Under the prior regulatory system, electric utility service was customarily provided by one Commission jurisdictional regulated entity - the electric distribution company, i.e. the EDC.  The EDC held a certificate of public convenience conferred upon it by the Commission granting it a virtual monopoly to provide bundled service within defined service territories.  See e.g. Re Lukens Steel Company, Intervenors, et al., 58 Pa. P.U.C. 256 (1984); 57 PUR 4th 524 (1984), affirmed, Lukens Steel Company v. Pa. PUC, 499 A.2d 1134 (Pa. Cmwlth. 1985); also, Duquesne Light Co. v. Township of Findlay, 715 A.2d 540 (Pa. Cmwlth. 1998).  [7:  	66 Pa. C.S. §§ 2801-2812, effective January 1, 1997.] 


Pursuant to the Act, the generation of electricity is no longer regulated as a public utility function or service.  See 66 Pa. C.S. § 2802(14).  Only the transmission and distribution of electricity is regulated as a natural monopoly subject to the direct jurisdiction of the Commission.  66 Pa. C.S. § 2802(16).  Residential and small commercial end-user customers are provided direct access to the wholesale, competitive market for the purchase of electricity (generation).  66 Pa. C.S. § 2802(12)-(13).  Such end-user access to the wholesale market for electric generation is facilitated by electric generation suppliers, i.e. EGS.[footnoteRef:8]  [8:  	An EGS is defined as “[a] person or corporation, . . . brokers and marketers, aggregators or any other entities, that sells to end-use customers electricity or related services utilizing the jurisdictional transmission or distribution facilities of an electric distribution company or that purchases, brokers, arranges or markets electricity or related services for sale to end-use customers utilizing the jurisdictional transmission and distribution facilities of an electric distribution company. . . .”  66 Pa. C.S. § 2803; see also 66 Pa. C.S. § 2809.] 


Toward accomplishing the goals of the Act, the Act provided for a transition period, i.e., restructuring, to complete the switch from regulation to competition.  66 Pa. C.S. § 2804.  At the conclusion of the transition period, the Act additionally required that each EDC act as a provider of default service in order to supply electric generation to customers who do not, for various reasons, obtain generation from an alternative service provider (EGS).  See 66 Pa. C.S. § 2807(e)(3.1).  In order to provide default service, the Act required the Commission to promulgate regulations establishing how EDCs would implement default service. 

Pursuant to the Act, the Commission enacted default service regulations, 52 Pa. Code §§ 54.181- 54.189, and issued a Policy Statement, 52 Pa. Code §§ 69.1802- 69.1817, providing guidance to default service providers (DSPs).  Pursuant to 52 Pa. Code § 5.183(a), the DSP is the incumbent EDC in each certificated service territory, except as provided for under subsection (b) of the Regulation.

The DSP regulations became effective in 2007 and were later revised to incorporate the amendments to the Act by Act 129.  See Implementation of Act 129 of October 15, 2008; Default Service And Retail Electric Markets, Docket No. L‑2009‑2095604 (Final Rulemaking Order entered October 4, 2011) (Act 129 Final Rulemaking Order). [footnoteRef:9] [9:  	See e.g., Romeo v. Pa. PUC, 154 A.3d 422, 424 (Pa. Cmwlth. 2017) – . . . by Act 129 . . . the General Assembly amended the . . . Code . . . for the purpose of reducing energy consumption and demand.  Act 129 set in motion a multi-phase implementation process that addresses electric distribution companies and default service provider responsibilities, conservation service providers, smart meter technology, time-of-use rates, real-time pricing plans, default service procurement, market misconduct, alternative energy sources, and cost recovery.] 


On November 3, 2015, Penelec, West Penn and their other Pennsylvania affiliates filed a DSP IV Joint Petition[footnoteRef:10] which included revisions to their POR programs (DSP IV Joint Petition).  June 2019 Order at 12, citing Companies St. No. 1 at 13.  As noted in the June 2019 Order and pursuant to Commission Regulations, notice of the filing was published in the Pennsylvania Bulletin.[footnoteRef:11]   The DSP IV Joint Petition was served upon all EGSs licensed to sell electric generation in the service territories of the Companies, which included Respond.  June 2019 Order at 12. [10: 	Petition of Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company for Approval of a Default Service Program for the Period Beginning June 1, 2017 through May 31, 2019, Docket Nos. P-2015-2511333, P-2015-2511351, P-2015-2511355 and P-2015-2511356 (Order entered May 19, 2016) (Default Service Order).]  [11:  	See November 14, 2015 Pennsylvania Bulletin at 45 Pa. B 6654-6655, specifying a deadline of November 30, 2015, for filing protests, petitions, and answers to the DSP IV Petitions.  ] 


The Companies proposed the addition of a so-called ‘clawback’ provision to their POR programs in the DSP IV Joint Petition proceedings.  The revision was proposed in order to reduce the Companies’ exposure (and their customers’ exposure) to increased uncollectible expenses due to excessive EGS write-offs.  June 2019 Order at 12.  The rationale and application of the clawback provision was explained, in pertinent part, as follows:

Accordingly, the modified proposal for settlement of the POR program contained two prongs for the clawback test.  First, the write-off threshold was raised from a proposed 150% to 200% of the average write-off percentage of the average of all EGSs.  Second, if an EGS had an average write-off percentage of more than 200% of the average for all EGSs, it would not be subject to the clawback charge unless during the review period, the average price it charged customers for generation was more than 150% of the applicable company’s Price-to-Compare (PTC) for the same period.  Id. at 17.  Hence, the clawback provisions impose a charge on EGSs that participate in Penelec’s and West Penn’s POR program.  Companies’ St.1 at 2.  More importantly, if the operations of the EGS result in: (1) their accounts receivable producing a write-off percentage (write-offs for non-payment as a percentage of revenues) that exceeds 200% of the Companies’ average EGS write-off percentage; and; (2) their charged price for generation service, on average exceeds 150% of the Companies’ PTC, the Companies will impose the clawback charge.  Id.; DSP IV Settlement at 18-20.

June 2019 Order at 13-14. [footnoteRef:12] [12:  	In Statement No. 3 of the Joint Petition submitted in the DSP IV proceeding, Companies witness, Ms. Bortz explained the terms of the proposed clawback provisions, why they were being proposed, how they would be calculated, and how the proceeds would be applied.  June 3029 Order at 13.  ] 


As noted, Respond is an EGS licensed by the Commission to provide EGS service to residential, small commercial, and large commercial customers in the service territories of Penelec and West Penn.[footnoteRef:13]   Since 2013, Respond was a voluntary[footnoteRef:14]  participant in the Companies’ POR programs that were implemented through their Default Service Plans (DSP).  See June 2019 Order at 11, citing Respond St. No. 1 at 2, 7.  [13: 	See, License Application of Respond Power LLC for Approval to Offer, Render, Furnish or Supply Electricity or Electric Generation Services as a Supplier of Retail Electric Power, Docket No. A-2010-2163898 (Order entered August 19, 2010).]  [14:  	Respond disputes the characterization of the POR program as voluntary.  It takes the position that participation in the POR program is “. . . mandatory for EGSs serving mass market customers and using the Companies’ consolidated billing system, which is the only option for EGSs other than sending customers separate bills for their supply charges.”  See Petition at 5, citing Respond St. No. 1 at 5; see also June 2019 Order at 46-47.] 


In the 2016 Complaints, Respond raised several challenges to the lawfulness of the clawback charge invoiced by the Companies.  Respond challenged the clawback charge on both procedural and substantive grounds. 

Respond’s challenges to the imposition of the clawback charge on procedural grounds were, inter alia, that the charge was improper retroactive ratemaking as the charge was computed and based on billing determinants and conditions that were not resolved and/or established until after the period of time in which the conditions giving rise to the liability arose.  See e.g. Respond Main Brief at 27-40.  Respond also contended, inter alia, that it did not receive adequate notice of the proposed changes to the POR program and, therefore, the revisions were implemented in violation of its due process rights.  Based on the foregoing, Respond complained that the clawback charges should be assessed for a period of time subsequent to the periods applicable to the 2016 and 2017 Complaints.

On substantive grounds, Respond argued, inter alia, that the charge was unreasonable because of certain structural flaws.  Respond asserted that the structural flaws were, inter alia, a lack of Respond’s ability, as an EGS, to obtain information so as to be advised of customers who were not paying their bills and no ability of the EGS to control collections from non-paying customers, and a limited ability of the EGS to screen customers and deny enrollment of customers based on their creditworthiness.  Respond also attacked the clawback charge’s structure, raising the inference that clawback charges attributed to Respond could be those of another EGS.  Respond also asserted that, as an EGS, it had no control over the write-off practices of the EDC, that the charge did not provide for a credit for subsequent payments on a delinquent account, and that the charge unlawfully and improperly imposed limits on EGS prices.  See Respond Main Brief at 40-57.

In summary, the following issues or challenges to the Companies’ clawback charge were adjudicated in the 2016 Complaints and addressed in the June 2019 Order: (1) Burden of proof (I.D. at 24‑27);[footnoteRef:15] (2) Reasonableness of the clawback charges (I.D. at 27-29); (3) Due process afforded to Respond (I.D. at 30-33); (4)  Retroactive ratemaking (I.D. at 33-35); (5) Structural flaws in the clawback provisions (I.D. at 36); and (6) Respond’s argument that the clawback provisions will limit EGS prices (I.D. at 36-37).  See June 2019 Order at 18. [15:  	“I.D.” refers to the Initial Decision of presiding Administrative Law Judge (ALJ) David A. Salapa, issued April 20, 2018, in the consolidated proceedings.] 


Interventions in the 2016 Complaints proceedings were filed by the following Parties: the West Penn Power Industrial Intervenors (WPPII); the Penelec Industrial Customer Alliance (PICA); the Met-Ed Industrial Users Group (MEIUG), (collectively, the Industrials); the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania (CAUSE-PA); the Office of Small Business Advocate (OSBA); and the Office of Consumer Advocate (OCA).  Also, the Commission’s Bureau of Investigation and Enforcement (I&E) filed a Notice of Appearance.

On December 8, 2016, the Companies filed Answers with New Matter to the 2016 Complaints.  The Companies also filed Motions for Judgment on the Pleadings and primarily contended that Respond was foreclosed from challenging the reasonableness of the clawback charges since the charges were the result of a Commission-approved settlement and, the terms were subsequently incorporated into a Commission-approved tariff.

On December 28, 2016, Respond filed Replies to the Companies’ New Matter and Answers to the Companies’ Motions for Judgment on the Pleadings.

By Order dated January 23, 2017, presiding Administrative Law Judge (ALJ) Salapa granted, in part, the Companies’ Motions for Judgment on the Pleadings (January 2017 Order).  The January 2017 Order agreed with the position of the Companies and denied Respond the opportunity to present evidence that the clawback tariff provision was unreasonable.  The Order did, however, allow for Respond to proceed to hearing on the question of the verification of the accuracy of the computation of the clawback charge liability which was assessed in the 2016 Complaints.

On January 26, 2017, Respond filed a Petition for Interlocutory Review of the January 2017 Order.  Respond sought interlocutory Commission review of the January 2017 Order and asserted that it should be allowed to challenge the reasonableness and application of the Companies’ clawback tariff provisions.  By Order entered July 13, 2017 (Interlocutory Appeal Order), the Commission granted Respond’s Petition for Interlocutory Review.  The Commission held, inter alia, that Respond was entitled to pursue a formal complaint against the clawback charge.  The Interlocutory Appeal Order concluded, however, that Respond had the burden of proof to show that the clawback tariff provisions were being applied to it unreasonably.  The Commission acknowledged that the burden on Respond would be heavy because tariff provisions that have been properly submitted to, and approved by, the Commission are prima facie reasonable.  The Commission concluded that Respond was, nevertheless, entitled to an opportunity to meet its burden of proof.  Interlocutory Appeal Order at 17-22.

On October 27, 2017, Respond filed additional formal Complaints against West Penn and Penelec at Docket Nos. C-2017-2631326 and C-2017-2631331, respectively, (2017 Complaints) objecting to the imposition of clawback charges assessed for a subsequent period.  The 2017 Complaints contained substantially similar allegations to the allegations in the 2016 Complaints.  In the 2017 Complaints, Respond objected that the Companies were threatening to withhold POR payments totaling $211,012.54 from Respond (2017 clawback charges).[footnoteRef:16] [16: 	Penelec assessed and invoiced clawback charges against Respond in the amount of $142,973.13 and West Penn assessed and invoiced clawback charges against Respond in the amount of $68,039.41.  Respond Exhibit AS-9; Respond St. 1-Supp. at 7.] 


On November 8, 2017, the Commission consolidated the 2016 Complaints and the 2017 Complaints for purposes of hearing and decision.  See 52 Pa. Code § 5.81.

On November 20, 2017, the Companies filed Answers with New Matter to the 2017 Complaints.  The Answers with New Matter contained responses substantially similar to the Answers with New Matter filed in response to the 2016 Complaints.

On December 8, 2017, Respond filed Replies to the New Matter of the Companies.  The responses to New Matter contained averments substantially similar to the responses to New Matter filed in the 2016 Complaints proceedings.

On February 1, 2018, the presiding ALJ conducted evidentiary hearings on the consolidated complaints. 

On February 5, 2018, Respond filed a Petition to Reopen the Record (PRR).  On February 15, 2018, the Companies filed an Answer to the PRR.  The Answer advised, and subsequent developments confirmed, that the issues raised were resolved to the satisfaction of counsel for the Parties. 

On March 16, 2018, Respond and the Companies filed Briefs.  The other Parties to the proceedings did not file Briefs.  On March 30, 2018, the record in the proceedings was closed after Respond and the Companies filed Reply Briefs. 

On April 20, 2018, the Commission issued the Initial Decision of ALJ Salapa.[footnoteRef:17]  ALJ Salapa recommended that Respond’s Complaints be dismissed and concluded that Respond failed to demonstrate, by a preponderance of the evidence, that facts and circumstances had changed so drastically since issuance of the Default Service Order, so as to render application of the clawback provision unreasonable.  The ALJ also concluded that Respond failed to demonstrate that the Companies miscalculated the clawback charges.  See I.D. at 2; 37-38. [17:  	The ALJ made forty-one Findings of Fact and reached seven Conclusions of Law which were adopted and incorporated by reference in the June 2019 Order.
] 


Respond filed Exceptions to the Initial Decision on May 10, 2018.  The Companies filed Replies to Exceptions on May 21, 2018.

[bookmark: _Toc415316183]On June 13, 2019, the Commission entered the June 2019 Order.  In substantial part, the Commission adopted the recommendations of ALJ Salapa.

Discussion

[bookmark: _Toc415316184]Legal Standards  

Respond, through its Petition for Reconsideration, is the proponent of a rule or order from the Commission.  Respond, therefore, has the burden of proof to establish that it is entitled to the relief it is seeking.  66 Pa. C.S. § 332(a).  Respond must prove its case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den.,  602 A.2d 863 (Pa. 1992).  To meet its burden of proof, Respond must present evidence more convincing, by even the smallest amount, than that presented by any opposing party.  Se-Ling Hosiery, Inc. v. Margulies, 70 A.2d 854 (Pa. 1950).

In addition to the allocation of the burden of proof, we must address the considerations governing petitions for reconsideration of a final Commission Order.  The Public Utility Code (Code), 66 Pa. C.S. §§ 101, et seq. establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§703(f) and (g), relating to rehearings, rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572(b) of our Regulations, 52 Pa. Code §5.572(b), relating to petitions for relief following the issuance of a final decision. 
 
The standards for a petition for relief following a final decision were addressed in Duick and are well-established.  Duick, citing Pa. Railroad Co. v. Pa. PSC, 118 Pa. Superior Ct. 380, 179 A. 850 (1935), held that a petition for rehearing under Subsection 703(f) of the Code must allege newly-discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  Duick at 558.  However, a petition for reconsideration under Subsection 703(g), may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, at 559; also AT&T v. Pa. PUC, 568 A.2d 1362 (Pa. Cmwlth 1990).[footnoteRef:18] [18:  	The considerations of Duick, on application, essentially, require a two-step analysis. See, e.g., SBG Management Services, Inc./ Colonial Garden Realty Co., L.P. v. Philadelphia Gas Works, Docket No. C-2012-2304183 (Order entered May 19, 2019), discussing Application of La Mexicana Express Service, LLC, to transport persons in paratransit service, between points within Berks County, Docket No. A-2012-2329717; A-6415209 (Order entered September 11, 2014).  The first step is that we determine whether a party has offered new and novel arguments or identified considerations that appear to have been overlooked or not addressed by the Commission in its previous order.  Id.  The second step of the Duick analysis is to evaluate the new or novel argument, or overlooked consideration that is alleged, in order to determine whether to modify our previous decision.  Id.  We will not necessarily modify our prior decision just because a party offers a new and novel argument or identifies a consideration that was overlooked or not addressed by the Commission in its previous order.  Id.] 


B	Respond’s Petition

As a threshold consideration, Respond notes that its Petition is directed to the Commission’s disposition of the 2016 Complaints clawback charges.  Petition at 1-2.

In its Introduction to the substantive allegations of the Petition, Respond asserts that the 2016 clawback charges retroactively changed the terms and conditions of the POR program in which it participated for the June 1, 2015 – May 31, 2017, “DSP” period.  Petition at 2.  Respond argues, inter alia, that it was not provided due process in that the change to the terms and conditions of the Companies’ DSP III program were made during the DSP IV proceeding.  Respond emphasizes its retroactive change argument by relying, in substantial part, on the fact that the tariff modification resulting from the DSP IV proceeding was filed October 28, 2016, with an effective date of August 1, 2016, and approved by the Commission on November 10, 2016.  Petition at 3.  Respond concludes its introductory arguments by alleging that the change (non-recourse of accounts receivable to clawback charge) was implemented unilaterally, without adequate notice, and is tantamount to a breach of contract.  Petition at 4.

After reciting the pertinent background to the proceedings, Respond’s arguments for reconsideration may be summarized as follows:  1) the change to the POR program represented by the clawback charge should be applied prospectively so as to coincide with the period Respond anticipated was involved with the DSP IV proceedings, a period which begins June 1, 2017.  Petition at ⁋⁋ 21, 24, 33; 2) the notice provided was not adequate so as to apprise Respond, as an EGS, of the specific modifications to the POR program and their retroactive application to the remittance of accounts receivable.  Petition at ⁋⁋ 29-31.      

C.  	Companies’ Answer 

The Companies vigorously assert that Respond’s arguments in support of reconsideration fail the standards of Duick.  The Answer admits, and denies, the paragraph averments of the Petition.
 
We find most pertinent the Companies’ reply to Respond’s argument that an impermissible retroactive change to its POR is involved.  The Companies deny and counter Respond’s contentions that: 1) a POR program exists only for the duration of a co-extensive DSP and, therefore POR programs must be reauthorized at the same time each new DSP is approved; and 2) an EDC, even with prior Commission approval, is “powerless” to revise a POR program except in “lock-step” with the time intervals covered by its DSP.  See Answer at ⁋ 6. 

The Companies observe that POR programs have routinely been reviewed and approved in DSP proceedings.  They attack as unsupported, Respond’s contention that POR programs are tied to a particular DSP term and, therefore, revisions to POR programs cannot become effective except at precisely the same time a new DSP also goes into effect.  Id. 

D. 	Disposition 
[bookmark: _Hlk23258302]
As a preliminary consideration, we remind both Parties that any issue or argument that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, Univ. of Pa. v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  See, also Metropolitan Edison Co. v. Pa. PUC, 22 A.3d 353 (Pa. Cmwlth. 2011), appeal denied, 22 A.3d 353 (Pa. 2012), citing Wheeling & Lake Erie Railway Company v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001) for the proposition that the Commission is not required to expressly consider all of the arguments set forth by the parties in its Order.  

On consideration of Respond’s Petition and the arguments in support of reconsideration, we conclude that they neither raise new or novel arguments, nor call our attention to matters or considerations which we may have previously overlooked.  Respond substantially restates the arguments and objections litigated in the underlying 2016 Complaints proceeding.

The essential objection to the 2016 clawback charge, and Respond’s primary basis for seeking reconsideration, is the view that the clawback charge retroactively changed terms and conditions on which Respond was entitled to rely for a finite period of time.  Respond contends that it held reasonable expectations that the terms and conditions of the POR program as existed with the “DSP III” structure should be changed, or modified, coterminous and prospectively, with a period it associates with the DSP IV proceeding.  It objects that the terms and conditions of the Companies’ POR were changed to alter its reasonable expectations of no-recourse during this period.[footnoteRef:19] [19:  	Respond places substantial reliance on the fact that the modifications to the POR were not embodied in a tariff until Commission approval, November 10, 2016, with an effective date of August 1, 2016, but appears to have abandoned the position that the POR is a “rate” under the Code.] 


Respond further alleges, that it was not provided with reasonable notice of the change even with the regulatory notices, since the notice(s) did not specifically apprise it of the financial impact of the change on its receivables accumulated during the period it associates with the DSP III structure.  We conclude that this position has been substantially considered and rejected in the June 2019 Order as stated below:

The DSP IV Settlement approved by the Default Service Order clearly explains the terms and conditions of the clawback provision and how it would operate.  According to the Settlement, the clawback charges will be assessed based on historical data from the prior twelve-month period.  We acknowledge the Companies’ argument that neither the 2016 nor the 2017 clawback charges were imposed on Respond until after the entry of the Default Service Order approving the clawback provision as part of their respective PORs.  We agree with the Companies that the clawback charges did not modify the terms of the prior POR programs but is an authorized revision to the program that was approved in the Default Service Order.  See Tr. at 80-82.  The use of billing determinants from a prior, historic period, does not render the operation of the clawback improperly retroactive.  Therefore, we find no merit in Respond’s claim that the Commission was not aware of the use of the historic data to assess the charge.

The Companies further aver that contrary to Respond’s claim, the clawback charge is an administrative fee for participation in the Companies’ POR program that is applied prospectively to all EGSs and was charged only after the clawback provision was approved in the Default Service Order.  Moreover, the Companies argue that the charge is not retroactive just because the clawback screening process analyzes the track records of the EGSs to identify their mode of operation, product type and pricing policies and how these factors drive higher uncollectible account expense.  Furthermore, the record clearly shows that the Companies’ calculation and assessment of the clawback charges for 2016 and 2017 were in accordance with the terms and conditions of the clawback provisions approved by the Default Service Order.  Therefore, we find no merit in Respond’s retroactive ratemaking argument.  Accordingly, we shall deny Respond’s Exception No. 2.  R. Exc. at 8.
  
June 2019 Order at 47-48.

[bookmark: _Toc415316194]Conclusion

Based on the foregoing discussion, we shall deny Respond’s Petition; THEREFORE,

IT IS ORDERED:

1. That the Petition for Reconsideration filed by Respond Power, LLC, on June 28, 2019, to the Opinion and Order entered on June 13, 2019, is denied, consistent with this Opinion and Order.

2. That this proceeding be marked closed.

[bookmark: _GoBack][image: ]							BY THE COMMISSION,

	

							Rosemary Chiavetta
							Secretary


(SEAL)
ORDER ADOPTED:  February 6, 2020
ORDER ENTERED:  February 6, 2020
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