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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Patti Lynn Caesar (the Complainant or Ms. Caesar) on March 6, 2019, in response to the Initial Decision of Administrative Law Judge (ALJ) Darlene D. Heep (Initial Decision or I.D.), served on 


the Parties on January 24, 2019, in the above-captioned proceeding.[footnoteRef:2]  Replies to Exceptions were filed by PECO Energy Company (PECO or the Company) on March 8, 2019.  The Initial Decision denied the Formal Complaint (Complaint) filed by Ms. Caesar on May 17, 2017.  For the reasons discussed below, we shall deny the Complainant’s Exceptions, adopt the Initial Decision of ALJ Heep, and dismiss the Complaint, consistent with this Opinion and Order.   [2: 	 	Consistent with the Commission’s Regulations at 52 Pa. Code §5.533, Exceptions were due by February 13, 2019.  On February 12, 2019, the Complainant filed a request for an extension to file Exceptions.  By Secretarial Letter dated February 26, 2019, an extension was granted, and the deadline for filing Exceptions was extended to March 5, 2019, and the deadline for Reply Exceptions was extended to March 15, 2019.  The Complainant stated in her Exceptions that she served PECO with her Exceptions via email on March 5, 2019, and that the Commission’s efile option on its website was down on March 5, 2019, requiring her to file with the Commission on March 6, 2019.] 


1. [bookmark: _Toc10812921]Background

This case involves a Complaint concerning the safety of the advanced metering infrastructure (AMI), or smart meter, that PECO proposes to install at the Complainant’s residence and use in the ordinary course of business to measure the Complainant’s electricity consumption.  The Complainant refuses to have a smart meter installed because she alleges she has electro-sensitivity (EHS) and that her exposure to the level of radiofrequency (RF) fields, or electromagnetic fields (EMFs),[footnoteRef:3] from the smart meter is unsafe.  She also refused the smart meter installation for safety reasons related generally to “fires.”  Complaint at 2.  [3:  	The emissions of concern were referred to in testimony and exhibits, interchangeably, as electromagnetic fields, radio frequency fields and electromagnetic radiation, inter alia.   We will refer to the emissions of concern as EMFs or RFs.] 

 
PECO, an electric distribution company (EDC) subject to the jurisdiction of the Commission, furnishes, owns and maintains the meters in its distribution system.  See PECO’s Tariff Electric Pa. P.U.C. No. 5, Section 6.4 at 14; see also Section 14.1 at 22.

Act 129 of 2008 (Act 129 or the Act), inter alia, amended Chapter 28 of the Public Utility Code (Code) and required EDCs with more than 100,000 customers to file smart meter technology procurement and installation plans for Commission approval and to furnish smart meter technology within its service territory in accordance with the provisions of the Act.  Section 2807(f) of the Code provides as follows:

(f)	Smart Meter technology and time of use rates. 

(1)	Within nine months after the effective date of this paragraph, electric distribution companies shall file a Smart Meter technology procurement and installation plan with the commission for approval.  The plan shall describe the Smart Meter technologies the electric distribution company proposes to install in accordance with paragraph (2). 

(2	Electric distribution companies shall furnish Smart Meter technology as follows: 

(i)	Upon request from a customer that agrees to pay the cost of the Smart Meter at the time of the request.

(ii)	In new building construction.

(iii)	In accordance with a depreciation schedule not to exceed 15 years.

66 Pa. C.S. § 2807(f).  The General Assembly found that it was “in the public interest” to implement the measures set forth in Act 129 and that the universal installation of smart meters would enhance the “health, safety and prosperity” of Pennsylvania’s citizens through the “availability of adequate, reliable, affordable, efficient and environmentally sustainable electric service at the least cost.”  See H.B. 2200, 192d Gen. Assemb., Reg. Sess. (Pa. 2008)).  

By Order entered in 2009, the Commission directed all EDCs subject to Act 129’s smart meter requirements, including PECO, to universally deploy smart meter technology within their respective service territories in the Commonwealth in accordance with a depreciation schedule not to exceed fifteen years and in accordance with other guidelines established therein.  See Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Implementation Order entered June 24, 2009).  PECO sought and obtained the Commission’s approval to complete the installation of AMI meters for substantially all customers within its service territory by the end of 2014.  See Petition of PECO Energy Company for Approval of its Smart Meter Universal Deployment Plan, Docket No. M-2009-2123944 (Order entered August 15, 2013); see also Petition of PECO Energy Company for Approval of its Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123944 (Order entered May 6, 2010).

PECO, in carrying out its obligations under Act 129 and the relevant Commission’s Orders implementing Act 129, beginning on October 2, 2014, made multiple telephone calls and sent correspondence to the Complainant requesting access to install the AMI meter.  According to PECO, the Complainant would not permit the Company to install the meter.  Answer at 1.  

[bookmark: _Toc10812922]History of the Proceeding

On May 17, 2017, Ms. Caesar filed the instant Complaint against PECO stating that PECO was threatening to shut off her service and that she was refusing to have an AMI meter, also known as a smart meter, installed in her home “because of health (electro-sensitivity) and safety reasons (fires).”  Complaint at 2.

PECO filed an Answer on June 1, 2017, denying all major allegations in the Complaint.  The Answer also stated the Complainant refused a smart meter and that smart meters were being installed in accordance with Commission Orders and Act 129.  The Company stated that it provided the Complainant with notice of installation and possible termination.  PECO requested that the Complaint be dismissed.  Answer at 2-3.

Ms. Caesar filed a response to the Answer[footnoteRef:4] on June 19, 2017, in which she stated that the Complaint should not be dismissed and should be considered in its entirety. [4:  	We note that Commission Regulations do not provide for the filing of a Reply to an Answer however, a reply is permitted if the Answer contains information set forth as New Matter.  See 52 Pa. Code § 5.62.] 


An evidentiary hearing was held on February 22, 2018.  Ms. Caesar represented herself, testified on her own behalf and introduced one exhibit.  PECO was represented by Ward Smith, Esquire, Shawane Lee, Esquire and Thomas Watson, Esquire.  The Company presented four witnesses.  Testifying on behalf of PECO were: (1) Mr. Bryan Uber, PECO Supervisor for Customer Field Operations; (2) Mr. Glenn Pritchard, PECO Principal Engineer for the AMI Deployment Project; (3) Christopher Davis, Ph.D. in Physics; and (4) Dr. Mark Israel, Physician.

On July 13, 2018, PECO filed its Main Brief.

On July 16, 2018, PECO filed a Motion to Admit Counsel Thomas Watson Pro Hac Vice.  The Motion notes that Mr. Watson has previously been admitted Pro Hac Vice to practice before the Commission and that he is a member in good standing of the Washington, D.C. Bar.

The Complainant filed her Main Brief on July 16, 2018.  
On August 6, 2018, the Complainant filed an Answer to the PECO Motion to Admit Counsel Pro Hac Vice, opposing the Motion, averring that the filing was not timely, that Mr. Watson has appeared in numerous matters before the Commission and is therefore practicing law in Pennsylvania, and that any evidence presented by Mr. Watson should be dismissed.  PECO filed a Reply Brief on August 8, 2018.
 
Ms. Caesar filed a Reply Brief on August 9, 2018.

On August 9, 2018, PECO filed a Reply to Ms. Caeser’s Objection to Motion to Admit Counsel Watson Pro Hac Vice.

By Order on August 17, 2018, the Motion for Admission of Mr. Watson Pro Hac Vice was granted.

On August 23, 2018, Ms. Caesar filed a request for extension of time to file an interlocutory appeal of the Order admitting Mr. Watson Pro Hac Vice.  On October 2, 2018, an Order was issued giving the Complainant until October 12, 2018 to file an interlocutory appeal.  No appeal was filed.

The record was closed on October 15, 2018, as no interlocutory appeal had been filed by the Complainant.  The record consists of a 176-page transcript and twenty-seven exhibits.

On January 24, 2019, the Commission served ALJ Heep’s Initial Decision in Patti Lynn Caesar v. PECO Energy Company, Docket No. C‑2017‑2605462.  

As noted above, on March 6, 2019, the Complainant filed Exceptions to the Initial Decision.  Replies to Exceptions were timely filed by PECO on March 8, 2019.

[bookmark: _Toc10812923]Discussion

[bookmark: _Toc10812924]Legal Standards

As a matter of law, to establish a legally sufficient claim, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990) (Patterson).  The offense must be a violation of the Code, a Commission Regulation or Order or a violation of a Commission-approved tariff.  66 Pa. C.S. § 701.  

As the party seeking affirmative relief from the Commission, the complainant in a formal complaint proceeding has the burden of proof.  66 Pa. C.S. § 332(a).  The burden of proof is the “preponderance of the evidence” standard.  Suber v. Pennsylvania Com’n on Crime and Delinquency, 885 A.2d 678, 682 (Pa. Cmwlth. 2005) (Suber); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry); see also North American Coal Corp. v. Air Pollution Commission, 279 A.2d 356 (Pa. Cmwlth. 1971).  To establish a fact or claim by a preponderance of the evidence means to offer the greater weight of the evidence, or evidence that outweighs, or is more convincing than, by even the smallest amount, the probative value of the evidence presented by the other party.  See Se-Ling Hosiery, Inc. v. Margulies, 70 A.2d 854, 855 (Pa. 1950) (Se-Ling).

The burden of proof is comprised of two distinct burdens: the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa. Super. 178, 754 A.2d 1283 (2000).  The burden of production, also called the burden of going forward with the evidence, determines which party must come forward with evidence to support a particular claim or defense.  Scott and Linda Moore v. National Fuel Gas Distribution, Docket No. C-2014-2458555 (Initial Decision issued May 11, 2015) (Moore).  The burden of production goes to the legal sufficiency of a party’s claim or affirmative defense.  See Id.  It may shift between the parties during a hearing.  A complainant may establish a prima facie case with circumstantial evidence.  See Milkie v. Pa. PUC, 768 A.2d 1217, 1220 (Pa. Cmwlth. 2001) (Milkie).  If a complainant introduces sufficient evidence to establish legal sufficiency of the claim, also called a prima facie case, the burden of production shifts to the utility to rebut the complainant’s evidence.  See Moore.

If the utility introduces evidence sufficient to balance the evidence introduced by the complainant, that is, evidence of co-equal value or weight, the complainant’s burden of proof has not been satisfied and the burden of going forward with the evidence shifts back to the complainant, who must provide some additional evidence favorable to the complainant’s claim.  See Milkie, 768 A.2d at 1220; see also Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 461 A.2d 1234 (Pa. 1983).

[bookmark: _Hlk1639687]Having produced sufficient evidence to establish legal sufficiency of a claim, the party with the burden of proof must also carry the burden of persuasion to be entitled to a favorable ruling.  See Moore.  While the burden of production may shift back and forth during a proceeding, the burden of persuasion never shifts; it always remains on a complainant as the party seeking affirmative relief from the Commission.  See Milkie, 768 A.2d at 1220; see also, Riedel v. County of Allegheny, 633 A.2d 1325, 1328, n.11 (Pa. Cmwlth. 1993); see also, Burleson, 443 A.2d at 1375.  It is entirely possible for a party to carry the burden of production but not be entitled to a favorable ruling because the party did not carry the burden of persuasion.  See Moore.  In determining whether a complainant has met the burden of persuasion, the fact-finder[footnoteRef:5] may engage in determinations of credibility, may accept or reject testimony of any witness in whole or in part, and may accept or reject inferences from the evidence.  See Moore, citing Suber. [5: 	In formal complaint proceedings, the Commission, not the ALJ, is the ultimate fact-finder; it weighs the evidence and resolves conflicts in testimony.  When reviewing the initial decision of an ALJ, the Commission has all the powers that it would have had in making the initial decision except as to any limits that it may impose by notice or by rule.  Milkie, 768 A.2d at 1220, n. 7 (citing, inter alia, 66 Pa. C.S. § 335(a)).] 


Adjudications by the Commission must be supported by substantial evidence in the record.  2 Pa. C.S. § 704; Lansberry, 578 A.2d at 602.  Substantial evidence is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Consolidated Edison Company of New York v. National Labor Relations Board, 305 U.S. 197, 229, 59 S. Ct. 206, 217.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 413 A.2d 1037 (Pa. 1980) (Norfolk); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 166 A.2d 96 (Pa. Super. 1961); Murphy v. Comm. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

		The Commission has determined that there is no provision in Act 129 or in the Code, the Commission’s Regulations or Orders that permits a customer to “opt-out” of smart meter installation.  See Maria Povacz v. PECO Energy Company, Docket No. C‑2012-2317176 (Order entered January 24, 2013) (2013 Povacz Order); see also Frompovich v. PECO Energy Co., Docket No. C-2015-2474602 (Opinion and Order entered May 3, 2018) (Frompovich).  However, the Commission has determined that if a customer’s formal complaint raises a claim under Section 1501 of the Code, 66 Pa. C.S. § 1501, related to the safety of a utility’s installation and use of a smart meter at the customer’s residence, such a claim is legally sufficient to proceed to an evidentiary hearing before an ALJ.  See Susan Kreider v. PECO Energy Company, P‑2015-2495064 (Order entered January 28, 2016).  At the hearing, a complainant may prove his/her claim through the complainant’s own personal testimony and/or “the testimony of others as well as other evidence that goes to that issue.”  Romeo v. Pa. PUC, 154 A.3d 422, 430 (Pa. Cmwlth. 2017).

Pursuant to Section 1501 of the Code, a public utility has a duty to maintain “adequate, efficient, safe, and reasonable service and facilities” and to make repairs, changes, and improvements that are necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  See 66 Pa. C.S.§ 1501.  Section 1501 of the Code, 66 Pa. C.S. § 1501, provides, in pertinent part, as follows:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public . . . Such service and facilities shall be in conformity with the regulations and orders of the commission.

The term “service” is defined broadly under Section 102 of the Code to include any and all acts done or rendered, or performed and any and all things furnished or supplied and any and all facilities, used, furnished or supplied by public utilities,  See, 66 Pa. C.S. § 102.  The statutory definition of “service” is also to be broadly construed by the Commission and the courts.  Country Place Waste Treatment Co., Inc. v. Pa. PUC, 654 A.2d 72 (Pa. Cmwlth. 1995).

Pursuant to Section 57.28(a)(1) of our Regulations,[footnoteRef:6] an EDC must use reasonable efforts to properly warn and protect the public from danger and to exercise reasonable care to reduce the hazards to which customers may be subjected to by reason of the EDC’s provision of electric utility service and its associated equipment and facilities.  See, 52 Pa. Code § 57.28(a)(1).   [6: 	See Final Rulemaking Order, Rulemaking Re: Electric Safety Regulations, 52 Pa. Code Chapter 57, Docket No. L-2015-2500632 (Order entered April 20, 2017) (Electric Safety Final Rulemaking Order).] 


As we have ruled in Povacz v. PECO Energy Company, Docket No. C‑2015-2475023 (Order entered March 28, 2019) (2019 Povacz Order), in order to prevail in a Section 1501 claim against an EDC alleging that an AMI meter caused or will cause adverse health effects or harm to human health, the Complainant must demonstrate by a preponderance of the evidence a “conclusive causal connection” between the harm to human health and the RFs from the AMI meter.  See 2019 Povacz Order, slip op., at 28-29 (citing Letter of Notification of Philadelphia Electric Company Relative to the Reconstructing and Rebuilding of the Existing 138 kV Line to Operate as the Woodbourne-Heaton 230 kV Line in Montgomery and Bucks Counties, 1993 WL 855896 (Pa. P.U.C. 1993), Docket No. 110550F0055 (Final Order entered November 12, 1993) (Woodbourne-Heaton Final Order), slip op. at 11).  

[bookmark: _Hlk360651]In the Initial Decision, ALJ Heep made thirty-three Findings of Fact and reached seven Conclusions of Law.  See I.D. at 4-7, 20-21.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

As we proceed in our review of the various positions of the Parties in this proceeding, we are reminded that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Thus, any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.

ALJ’s Initial Decision

The ALJ recognized the burden of proof standard applicable in this case and acknowledged that, as Ms. Caesar seeks relief from the Commission, she has the burden of proof here.  I.D. at 7.

The ALJ noted that the Complainant contended that the state of North Carolina allows an opt out of smart meter installation for health reasons and she would like the Commission to do the same.  The ALJ explained that in 2013, the Commission concluded that there is no provision in the Code or the Commission’s Regulations or Orders that allows a PECO customer to “opt out” of smart meter installation.  2013 Povacz Order.  However, the ALJ explained the Commission has stated that a customer should be heard on an allegation that equipment installed by PECO may be unsafe or its installation unreasonable.  I.D. at 9-11 (citing Paul v. PECO Energy Co., Docket No. C‑2015-2475335 (Order and Opinion entered June 14, 2018); citing also 66 Pa. C.S. §§ 1501, 102; citing also 52 Pa. Code § 57.28(a)(1); citing also Kreider; citing also Frompovich). 

The ALJ explained that the Complainant filed the instant Complaint, because, based on the Complainant’s findings after extensive research including a review of articles, papers and reports, she is concerned about the negative health effects of the EMFs emitted from smart meters.  The ALJ explained that the Complainant is also concerned that AMI meters are possible fire hazards.  I.D. at 11.  In addition, the ALJ explained the Complainant expressed concerns (which are not stated in her Complaint) that a smart meter system violates privacy.  I.D. at 11.

We will summarize below the ALJ’s analysis and determinations regarding each of the claims raised in the Complaint.  

	Request to Strike Testimony of Dr. Davis and Dr. Israel

		Regarding PECO’s motion to admit Mr. Watson Pro Hac Vice, the ALJ explained that the Complainant contests the granting of the motion and contends that the testimony of Dr. Davis and Dr. Israel should be stricken because it was presented through Mr. Watson.  I.D. at 11 (citing Caesar M.B. at 25-26).  The ALJ explained that on August 6, 2018, the Complainant filed an answer to PECO’s motion in which she opposed the motion.  The ALJ concluded, after full consideration of all positions, that the admission of Mr. Watson, inter alia, was not prejudicial and granted the motion.  The ALJ noted that the Order dated August 17, 2018 fully discusses the issue.  The ALJ concluded that there is no basis upon which to reconsider that order.  I.D. at 11-12.  

		The ALJ noted that in James Quigley and Teresa Mendez-Quigley v. PECO Energy Company, C-2017-2617558 (Quigley), the Complainants there also objected to an Order granting Pro Hac Vice admission of Mr. Watson.  The Commission declined interlocutory review of the Order.  I.D. at 12, n.4 (citing Quigley).  

		The Complainant also questioned the credibility of the PECO witnesses Dr. Davis and Dr. Israel.  The ALJ noted that the Complainant had not objected to accepting either as experts during the hearing and had an opportunity to question both about their qualifications and impartiality during the hearing.  I.D. at 12 (citing Tr. at 136, 109, 123‑124, 155-157).  The ALJ concluded that the Complainant has presented no basis upon which to strike Dr. Davis’s or Dr. Israel’s testimony and, thus, she denied the Complainant’s request to do so.  I.D. at 12.

	Evidence and Testimony from Other Proceedings

		The ALJ noted that the Complainant references and seeks to introduce testimony and evidence from other proceedings.  I.D. at 12 (citing Caesar Main and Reply Briefs).  The ALJ ruled that testimony and evidence from other proceedings will not be considered here.  The ALJ explained that the Commission’s Regulation at 52 Pa. Code § 5.407 allows for admission of the records of other proceedings.  However, “where a party seeks to admit such evidence after the hearing, ‘admission of such extra-record testimony violates the principle of fundamental fairness and violates due process rights of other parties who have no opportunity to cross examine a witness in a separate hearing.’”  I.D. at 12 (citing Petition of PECO Energy Company for Approval of its Act 129 Energy Efficiency and Conservation Plan and Expedited Approval of its Compact Fluorescent Lamp Program, 2009 Pa. PUC LEXIS 2301 (Pa. PUC 2009)).  

	Shut Off Notices

		In her Complaint and Briefs, the Complainant objected to PECO sending her shut off notices.  I.D. at 12-13 (citing Caesar M.B. at 8, R.B. at 3, Complaint).  The ALJ concluded that there was no violation by PECO regarding this allegation.  According to the ALJ, the notices PECO sent were in compliance with PECO’s Commission-approved tariff and Commission Regulations.  As the ALJ provided, there was no dispute that the Complainant refused the installation of an AMI meter and informed PECO that if an AMI meter was installed, she would have it removed.  I.D. at 13 (citing Caesar M.B. at 5; Tr. at 30).  The ALJ noted that PECO’s Tariff Electric Section 10.1 states that PECO employees shall have access to the premises of the customer at all reasonable times for the purpose of reading meters, and for installing, testing, inspecting, repairing, removing or changing any or all equipment belonging to the Company.  I.D. at 13.  The ALJ further noted that where access to the meter is refused, the Company may terminate service with reasonable notice under PECO Tariff Section 18.3.  I.D. at 13 (citing Frompovich (“It is well-settled that where a customer refuses a utility access to its meter, the utility may terminate service after required notice is provided.”); citing also 52 Pa. Code § 56.81(3)).  

	Health

		The Complainant testified that she is sensitive to EMFs.  I.D. at 14 (citing Tr. at 13).  She stated that she does not want an AMI meter because she is concerned about possible ill health effects caused by EMF emissions from those meters.  The Complainant testified that she believed that she had an analog meter at the time of the hearing and that it does not transmit RF fields.  I.D. at 14 (citing Tr. at 10, 28).  

		The ALJ noted that the Complainant introduced a letter from a physician and that the letter stated that the Complainant suffers from Environmental Sensitivities, and that exposure to “Extremely Low Frequencies and Radio Frequencies” make her ill.  (Complainant Exh. 1).  The ALJ explained that the letter also stated that EMFs can cause a wide variety of health effects to the general public.  I.D. at 14.

		The ALJ stated that the Complainant also testified that she does not want to submit to what she considers human experimentation or subject herself to something that can harm her health.  I.D. at 14-15.  

The ALJ concluded that the evidence presented did not support a finding that the Complainant’s health will be negatively affected by the installation of a smart meter at her home.  I.D. at 15.  The ALJ noted that the Complainant testified that she spends around twenty hours a week at her office and the building where her office is located has one electric and three gas meters, all AMI meters.  However, the ALJ noted, Ms. Caesar reported no ill health effects from the AMI meters at her office.  I.D. at 15 (citing Tr. at 53, 61).  

		The ALJ was not persuaded by the physician’s letter.  The ALJ explained that she did not give the letter and the opinions therein much weight because it was established that the Complainant drafted some of the letter, parts of the letter were taken from form letters and statements of advocacy groups opposing smart meters, and the physician who signed the letter was not present at the hearing for cross examination.  I.D. at 15 (citing Tr. at 45-46; PECO Cross Exh. Nos. 1-4; Complainant Exh. 1).  

		The ALJ noted that PECO presented persuasive testimony that it selected an AMI system that minimizes transmissions and, consequently, the EMF emissions.  I.D. at 15.  PECO’s witness, Mr. Glenn Pritchard, PECO Manager of Advanced Grid Operations and Technology, testified that PECO chose an AMI system, termed point-to-point, that is much less active in terms of transmissions than competitive systems that use a mesh network.  The PECO system uses fewer transmission points and requires fewer transmissions per day.  Mr. Pritchard testified that all of the meters PECO uses have FlexNet radios which transmit six to eight times a day for a total of about 0.5 seconds per day.  The AMI meter PECO is seeking to install at the service address actually has fewer emissions and EMFs than the automatic meter reading (AMR) meter currently installed at the Complainant’s home.  The AMR meter transmits 288 times per day for a total of six seconds per day.  I.D. at 15-16 (citing Tr. at 66-70, 84).  

		The ALJ stated that PECO’s witness, Dr. Christopher Davis, testified that there was no basis upon which to conclude that EMFs from PECO smart meters would be harmful.  Dr. Davis’ testimony showed that Ms. Caesar’s exposure to EMFs is significantly greater from other sources than an AMI meter.  I.D. at 16.  

		Dr. Davis testified that the AMI meters transmit information to PECO for a very short period of time, about every three hours, and then turn off.  Mr. Pritchard testified that these transmissions are for less than a second.  I.D. at 16 (citing Tr. at 126, 66-67).  

		Dr. Davis testified that the Federal Communications Commission (FCC) has set human exposure limits to EMFs, with the input of the Food and Drug Administration.[footnoteRef:7]  I.D. at 16 (citing Tr. at 111).  Dr. Davis testified that the EMF exposure from the proposed AMI meter is 37.5 times smaller than the FCC maximum when the meter is actually transmitting information.  I.D. at 17 (citing Tr. at 116).  Dr. Davis provided that the Complainant’s exposure at her home from EMFs from TV transmitters is 3,000 times higher than any exposure she would receive from the AMI meter.  Dr. Davis also pointed out that, unlike the few daily, very short transmissions from the AMI meter, these TV transmissions are broadcasting continuously for 24 hours a day.  I.D. at 17 (citing Tr. at 119, 124). [7: 	 	The FCC maximum permissible exposure limit for non-portable devices that transmit radio frequency signals such as smart meters is 0.6 mW/cm2 based on a 30-minute average.  One type of AMI that PECO proposes to use is the Aclara model.  The AMI Aclara Radio transmits at 0.000000103 mW/cm2 on a 30-minute average measured one meter away from the meter.  The AMI Aclara Radio transmits at 0.016 mW/cm2 at its peak for 0.56 sec/day measured one meter away from the meter.  PECO Exh. CD-3 at 2, PECO Exh. CD-5, CD-6.] 


		Dr. Israel testified that most mainstream medical bodies maintain that there is not sufficient evidence to support a theory that EMFs cause the symptoms of people who claim to suffer from electromagnetic sensitivity.  Dr. Israel provided that the symptoms are unrelated to the presence of EMFs.  Dr. Israel explained that overall, public health authorities, both in the United States and internationally, have concluded that studies do not show that EMFs cause, contribute to or exacerbate any of the claimed sensitivity symptoms.  I.D. at 18 (citing Tr. at 138-142).  
		The ALJ found Dr. Israel’s testimony to be credible, and stated that his testimony carried more weight than the physician letter introduced by the Complainant.  I.D. at 18 (citing Complainant Exh. 1).

		The ALJ found that the evidence did not establish a prima facie case that installation of a PECO AMI meter at the Complainant’s residence would be harmful to her health.  The ALJ concluded that the Complainant’s argument could not prevail on this issue.  I.D. at 18.  

	Privacy and Surveillance

		Regarding the Complainant’s invasion of privacy and surveillance concerns, the Complainant testified that smart meters gather data about usage in the home and she is concerned about what information people have about her.  The Complainant believes that data collected is a violation of her rights and it is her understanding that the smart meters can identify individual electric devices and determine when they are on or off.  I.D. at 19 (citing Tr. at 15-16, 32).  

		PECO’s witness, Mr. Pritchard testified that the PECO meters only measure the amount of energy used and that information is transmitted to PECO.  Mr. Pritchard also testified that to ensure the transmission is secure, PECO uses 250 encryption methods.  Only PECO employees required to use the data for billing purposes can access the data and PECO does not provide data to third parties unless authorized by the customer.  PECO’s AMI meters cannot determine which appliances are used or whether the home is occupied or not.  The meters also cannot collect any information regarding the customer’s activities.  I.D. at 19 (citing Tr. at 76-78).  

		The ALJ reasoned that the Complainant cannot prevail on this claim because there was no evidence of record that the AMI meter that PECO is seeking to install at the service address, or any meter utilized by PECO, would violate the Complainant’s privacy or function as a surveillance device.  I.D. at 19.  

	Fires

		The ALJ stated that the Complainant was also concerned about the fire safety of the smart meters as she believed there have been fires related to smart meters.  PECO’s witness, Mr. Pritchard testified that a type of meter previously used by PECO had some problems, but those meters were removed and are no longer used by PECO.  Mr. Pritchard testified that the meters used by PECO meet the standards of the American National Standards Institute (ANSI) for safety and meet the Underwriter Laboratory (UL) testing certification standards for meters.  According to Mr. Pritchard, the AMI meter has a temperature sensor or hot socket detector which detects heating of the customer’s equipment, the meter socket or the wiring in the premises.  The ALJ noted that the Complainant’s current AMR meter does not have this safety feature.  I.D. at 20 (citing Tr. at 72-74, 95, 101).  

		The ALJ concluded that the evidence does not support a finding that there is a fire danger associated with the PECO meters the company is seeking to install at the service address.  The ALJ stated that the evidence suggests that the proposed AMI meter would provide more fire safety than the AMR meter currently installed.  I.D. at 20.

Exceptions, Replies to Exceptions, and Disposition

The Complainant’s Exceptions are not numbered, however, it does include an Introduction, a History of the Proceeding, and a Finding of Facts Section.[footnoteRef:8]  In the History of the Proceeding section, the Complainant interspersed statements where she objected to the History of the Proceeding as presented in the Initial Decision.  The Complainant included two arguments in this section, that we will address: (1) the number of exhibits introduced by the Complainant; and (2) the Complainant’s Answer to the PECO Motion to Admit Counsel Pro Hac Vice.  Finally, we will also address the Complainant’s objection to the ALJ’s discussion of the Complainant’s requests for extensions during the proceeding and two Findings of Fact from the Initial Decision.   [8:  	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusions of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination.] 


Complainant’s Exhibits Offered at the Hearing 

Exceptions

The first Exception appears on page 6 of the Exceptions.  The Complainant states: “Ms. Caesar represented herself, and according to Judge Heep, I introduced one exhibit.  Actually, this is incorrect.  I introduced 12 exhibits.”  Exc. at 6.  

Replies

PECO provides that according to the transcript, Ms. Caesar introduced only one exhibit at the evidentiary hearing – a letter from her treating physician.  R. Exc. at 1 (citing Tr. at 3; Index to Exhibits).  PECO states that the Complainant had additional documents with her at the evidentiary hearing, and there was on-the-record discussion of whether she would be allowed to introduce them.  PECO explains that Ms. Caesar described these documents as “letters to schools [from physicians and researchers] saying that they wanted wireless technology to not be in schools.”  R. Exc. at 1 (citing Tr. at 16).  PECO notes that Ms. Caesar requested to introduce these letters into the record, but PECO objected to the introduction of those letters because, according to PECO, the letters are hearsay.  R. Exc. at 1 (citing Tr. at 17).  PECO contends that Ms. Caesar concurred that the letters are hearsay.  R. Exc. at 2 (citing Tr. at 18).  PECO notes that the ALJ sustained PECO’s objection and the letters were not allowed to be introduced into the evidentiary record.  PECO states that the Initial Decision is thus correct in stating that Ms. Caesar introduced one exhibit.  R. Exc. at 2 (citing Tr. at 19).    

Disposition

		We shall deny the Complainant’s Exceptions on this issue for the reasons that follow.  The Complainant introduced one exhibit – the letter from her treating physician that was entered into the record as Complainant’s Exhibit C-1.  Tr. at 22, Index to Exhibits.  The other documents she brought to the hearing were hearsay (out of court statements made by the authors of the documents that were offered by the Complainant to prove the truth of the matter asserted in the documents) and do not fall within one of the recognized exceptions to the rule against hearsay.  See Pa. R.E. 801, 802, 803, 803.1, and 804.  Ms. Caesar acknowledged this at the hearing, stating “I understand that these are hearsay and obviously these are…”  Tr. at 18.  The ALJ sustained PECO’s objection to the introduction of the additional documents Ms. Caesar brought to the evidentiary hearing.  However, the ALJ allowed Ms. Caesar to talk about what she had read about each document and how she had reached the conclusion that installation of a smart meter would be harmful to her based on the documents.  Tr. at 19.  We find no error in the ALJ’s determination as set forth in the Initial Decision.[footnoteRef:9]  Ms. Caesar introduced only one exhibit.  Thus, the Complainant’s Exceptions are denied. [9:  	Even if the additional documents had been admitted into evidence without PECO’s objection, the studies would have been insufficient to support a finding of fact in this proceeding pursuant to the Walker/Chapman rule because the Complainant did not present any other non-hearsay, competent evidence to corroborate the documents. See Walker v. Unemployment Compensation Board of Review, 367 A.2d 366, 370 (Pa. Cmwlth. 1976); see also Chapman v. Unemployment Compensation Board of Review, 20 A.3d 603, n. 8 (Pa. Cmwlth. 2011) (providing that simple hearsay evidence may support an agency’s finding of fact so long as the hearsay is admitted into the record without objection and is corroborated by competent evidence in the record).  ] 


Pro Hac Vice Admission of PECO’s Counsel

1. [bookmark: _Hlk23772549]ALJ’s August 2018 Pro Hac Vice Order 

By Order on August 17, 2018, the Motion for Admission of Mr. Watson Pro Hac Vice was granted (August 2018 Pro Hac Vice Order).  In the Order, the ALJ provided that the Complainant objects to the admission of Mr. Watson, contending: (1) the Motion should have been made before the hearing; and (2) Mr. Watson has appeared numerous times before the Commission and is therefore unlawfully practicing law in Pennsylvania.  August 2018 Pro Hac Vice Order at 4.  

[bookmark: _Hlk28592609]The ALJ found that although the Motion was filed after the hearing, and before the close of the record, there is no basis upon which to deny the Motion.  The ALJ noted that Mr. Watson has examined only Dr. Davis and Dr. Israel alongside and assisted by PECO Pennsylvania lead counsel Mr. Smith and Ms. Lee.  The ALJ concluded that there is no evidence that Mr. Watson is unlawfully without a license appearing in various legal venues in Pennsylvania practicing a variety of legal subjects.  August 2018 Pro Hac Vice Order at 5.  

The ALJ found that PECO’s failure to file a Pro Hac Vice Motion prior to the hearing appears to be an oversight rather than a deliberate act.  The ALJ reasoned that Title 52 Pa. Code § 1.2 allows a presiding officer to disregard an error or defect of procedure which does not affect the substantive rights of the parties and there are no substantive rights of the parties at risk here.  August 2018 Pro Hac Vice Order at 5-6.

The ALJ explained that by opposing the Motion, the Complainant is seeking to have any evidence introduced through Mr. Watson “thrown out,” i.e., all testimony and exhibits introduced through Dr. Davis and Dr. Israel be excluded.  August 2018 Pro Hac Vice Order at 6 (citing Caesar Answer to Motion to Admit Counsel Pro Hac Vice at 5).  The ALJ cited to Title 2 Pa. C.S.A. § 505 which provides that all relevant evidence of reasonably probative value may be received at agency hearings.  The ALJ found that the evidence provided by Dr. Davis and Dr. Israel is relevant, may be of probative value to any decision issued and should be allowed.  August 2018 Pro Hac Vice Order at 6-7.

The ALJ also provided that the Complainant made no objection at the hearing regarding Mr. Watson and the evidence presented through him.  The ALJ stated that, therefore, any objection to Mr. Watson’s participation in this proceeding is considered waived.  The ALJ reasoned that there is nothing prejudicial to the parties through granting the admission of Mr. Watson and it would be inefficient and wasteful of the resources of the Commission and the Parties to set this matter for another hearing because of the curable and technical error of the timing of the filing of the instant Motion.  August 2018 Pro Hac Vice Order at 7.

1. Exceptions

In her Exception regarding Pro Hac Vice matters, Ms. Caesar first repeats her arguments in her August 6, 2018 Answer to PECO’s Pro Hac Vice Motion to Admit Counsel, as summarized above.  Exc. at 8-13.  In addition, the Complainant provides that she was “prevented from filing a timely interlocutory appeal” on the Pro Hac Vice issues.  Exc. at 19.  The Complainant also argues that PECO’s Motion should be denied because it was filed “after the record was closed.”  Exc. at 13.

Replies 

		PECO provides that it fully analyzed and responded to Ms. Caesar’s August 6, 2018 arguments in its August 9, 2018 Reply, and the ALJ fully considered and rejected Ms. Caesar’s arguments in the August 2018 Pro Hac Vice Order.  R. Exc. at 3.  

		Regarding the Complainant’s argument that she was prevented from filing a timely interlocutory appeal, PECO avers that the Complainant has had a full and fair opportunity to present her arguments regarding the Pro Hac Vice admissions.  PECO contends that the Complainant has presented those arguments to the ALJ before the ALJ issued the August 2018 Pro Hac Vice Order and the Complainant has presented her arguments to the Commission in her Exceptions.  PECO notes that the Complainant has not demonstrated that interlocutory review would have expedited the underlying proceeding or prevented substantial prejudice as compared to having the Commission resolve the Proc Hac Vice concerns in its final order entered in this matter.  PECO states that it is unlikely that the Complainant could have prevailed on a request for interlocutory review if she had actually filed one.  PECO cites the virtually identical request for interlocutory review in Quigley.  R. Exc. at 4.  PECO provides that the Complainant could have simply edited her six-page Answer to three pages and submitted that as her petition for interlocutory appeal.  R. Exc. at 5.  
		PECO contends that it addressed the Complainant’s contention that PECO’s Motion was filed after the record was closed.  R. Exc. at 5 citing August 19, 2018 Answer at 12.  PECO provides that the ALJ was correct when she stated that “[T]he Motion was filed after the hearing, and before the close of the record.”  PECO states the ALJ concluded that PECO’s Motion should be granted notwithstanding the timing of PECO’s request because “there is nothing prejudicial to the parties through granting the admission of Mr. Watson Pro Hac Vice Nunc Pro Tunc…”  R. Exc. at 5-6.  

Disposition

		We note that PECO filed its Motion on July 16, 2018, and the record closed on October 15, 2018.  We agree with the ALJ, that the evidence of Dr. Davis and Dr. Israel should not be excluded because the Pro Hac Vice filing was not done three days before the hearing.  A re-hearing would require the expenditure of additional time, resources and funds and would be inefficient.  We find that there is nothing prejudicial to the Complainant in the ALJ’s Order granting the admission of Mr. Watson Pro Hac Vice. 
Based on the foregoing discussion and analysis, we shall deny the Complainant’s Exceptions. 

Complainant’s Requests for Extensions, Findings of Fact Nos. 12 and 13

1. Exceptions

The History of the Proceeding section of the Exceptions also includes a statement from the Complainant objecting to the ALJ’s references to Ms. Caesar’s requests for extensions for filings required in this proceeding.  The Complainant contends that throughout the Initial Decision the ALJ referenced multiple times in which the Complainant requested extensions for filings.  The Complainant states “Pointing out the number of extensions among pro se complainants should not be viewed as a liability in deciding a case against pro se complainants.”  Exc. at 15.  

Additionally, the final section of the Exceptions includes the Complainant’s objection to two Findings of Fact found in the Initial Decision.  The Complainant objects to the following Findings of Fact:

12.	Ms. Caesar has spent 15 to 20 hours per week in her office for four and a half years.  (Tr. 53).

13.	There are four AMI meters at her office building, one electric and three gas.  (Tr. 61).  

I.D. at 5.

The Complainant contends that both Findings of Fact are incorrect as the Complainant has been working from her home office since March 2017.  Exc. at 19.   

Replies 

PECO provides that the ALJ discussed Ms. Caesar’s requests for extensions only in the History of the Proceedings section of the Initial Decision.  PECO notes that the ALJ did not discuss the requests for extensions at any other point in the Initial Decision and there is nothing in the Initial Decision that suggests the ALJ treated the requests for extensions as a “liability” to the Complainant’s case.  R. Exc. at 6-7.  

Regarding the Findings of Fact Nos. 12 and 13, PECO provides that the hearing occurred on February 22, 2017 and the Findings of Fact are based on the February 22, 2017 record transcript.  PECO contends that the Findings of Fact correctly summarize the record testimony in the proceeding.  PECO avers that the fact that the Complainant no longer goes to the office does not affect the ALJ’s conclusion that the Complainant’s regular exposure in the prior 4.5 years did not result in illness.  R. Exc. at 7.  

Disposition

We shall deny the Complainant’s Exceptions regarding the ALJ’s statements referring to the Complainant’s requests for extensions of time for filings in this proceeding and the Findings of Fact Nos. 12 and 13.  The ALJ referenced the requests for extensions in the History of the Proceedings section of the Initial Decision to account for and explain why the filings may have deviated from the procedural deadlines.  The ALJ did not discuss the requests for extensions in any other section of her Initial Decision and it does not appear that the requests for extensions affected the ALJ’s conclusions in the proceeding.  

We also find that there is no error in Findings of Fact Nos. 12 and 13.  These Findings of Fact were correct at the time of the hearing and do not need to be revised to reflect a change in the Complainant’s work practices after the hearing.  The Complainant provided in her Exceptions that she started using a home office in March 2017 which has no relevance to the ALJ’s conclusion that “Ms. Caesar reported no ill effects from the AMI meters at her office” based on the record of the proceeding.  I.D. at 15.   The Complainant’s Exceptions are denied.

[bookmark: _Toc10812960]Conclusion

In light of the above discussion, we shall: (1) deny the Complainant’s Exceptions; (2) adopt the ALJ’s Initial Decision; and (3) dismiss the Complaint, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

1.	That the Exceptions filed by Patti Lynn Caesar on March 6, 2019, to the Initial Decision of Administrative Law Judge Darlene D. Heep issued on January 24, 2019, at Docket No. C-2017-2605462, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Darlene D. Heep, issued on January 24, 2019, at Docket No. C-2017-2605462, is adopted, consistent with this Opinion and Order.

3. 	That the Formal Complaint filed by Patti Lynn Caesar, on May 17, 2017, at Docket No. C-2017-2605462, is dismissed.

4.	That this proceeding is marked closed.

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)


ORDER ADOPTED:  February 6, 2020
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