

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Judith D. Hendin					:
							:
	v.						:		C-2018-3003324
							:
Metropolitan Edison Company			:



ORDER
DENYING MOTION FOR EXTENSION OF TIME
AND LEAVE TO FILE SURREBUTTAL TESTIMONY


On June 29, 2018, Judith D. Hendin filed a formal complaint with the Pennsylvania Public Utility Commission against Metropolitan Edison Company (Met-Ed), averring that she did not want a smart meter installed on her property and that a smart meter was previously installed at her residence and that caused her to become sick.  Ms. Hendin expressed concerns of how her specific health issues will be affected by the installation of a smart meter.  As relief, Ms. Hendin seeks an order providing that no smart meter will be installed on her property and permitting her to keep her existing meter.   

On July 31, 2018, Met-Ed filed an answer and new matter to the complaint denying the material allegations set forth in the complaint.  Met-Ed averred that Ms. Hendin has refused to allow the company access to install a smart meter at her home which constitutes legal grounds to terminate electric service at the service location.  Met-Ed further averred it is required by Act 129 of 2008, 66 Pa.C.S. Sections 2806.1, et seq., to install the smart meter.   

		On July 31, 2018, Met-Ed also filed preliminary objections to the complaint.  Met-Ed averred that the request for relief for an exemption from the installation of a smart meter is not legally recoverable in the cause of action and that Ms. Hendin has failed to allege that Met-Ed violated any Commission statute, regulation, order or tariff provision with regard to the installation of the smart meter.  By interim order dated October 18, 2018, Met-Ed’s preliminary objections were denied.

Subsequently, various procedural matters occurred in this case.  In particular, a hearing notice was issued on September 5, 2019 establishing an initial in-person hearing for this matter for December 19, 2019 and December 20, 2019 and assigning me as the presiding officer.  A prehearing order dated September 13, 2019 was issued setting forth various procedural issues that would govern that hearing.  A proposed protective order to govern the treatment of information alleged to be proprietary in this matter was granted via an order dated December 26, 2019.  Due to an unforeseen circumstance with one of Met-Ed’s witnesses, one more day of hearing was scheduled for January 24, 2020.

On January 21, 2020, counsel for Ms. Hendin filed a motion for an extension of time and, in addition or in the alternative, a motion for leave to file surrebuttal testimony.  In its motion, which was accompanied by a notice to plead, Ms. Hendin noted that, during the pendency of this matter, several other complaints originating at the Commission and challenging smart meter installations that have been appealed to the Commonwealth Court.  Ms. Hendin noted that the Commonwealth Court has scheduled oral argument in one of those appeals for March 2020 and discussed the various procedural issues present in those appeals, including requests for extensions of time in those proceedings.  Ms. Hendin argued that the issues in the appeals are the same or similar to the legal issues raised in her complaint and that good cause for a continuance in this case exists because of the pending appeals such that an extension of time would preserve administrative resources and the interests of judicial economy.  Ms. Hendin argued that, in addition and in the alternative to the request for a continuance, she should be permitted to submit surrebuttal testimony in response to Met-Ed witness Davis’ testimony regarding Ms. Hendin’s cell phone usage.

On February 10, 2020, Met-Ed filed an answer to Ms. Hendin’s motion.  In its answer, Met-Ed argued that Ms. Hendin has not set forth good cause for the requested extension because her allegations are without merit.  Met-Ed argued that Ms. Hendin has failed to demonstrate how a 180-day delay would conserve resources or serve judicial economy, noting that the parties and the Commission have already spent considerable time and resources litigating the proceeding.  Met-Ed also argued that a further delay would set an unwanted precedent for other smart meter proceedings.  Met-Ed added that the basis for the extensions granted in the appellate proceedings is not applicable to this matter and that, in any event, the law can only apply as it exists.  Met-Ed also argued that the request for submission of surrebuttal testimony would substantially prejudice Met-Ed and is unjustified.

Ms. Hendin’s request for an extension of time and for leave to file surrebuttal testimony will be denied.  Ms. Hendin has failed to demonstrate good cause that an additional 180-day continuance is warranted or will help secure the just, speedy and inexpensive determination of this proceeding.  Nor has Ms. Hendin satisfied her burden to demonstrate that she should be given an opportunity to file surrebuttal testimony.

[bookmark: _GoBack]Section 1.15 of the Commission’s regulations provides: “Except as otherwise provided by statute, requests for continuance of hearings or for extension of time in which to perform an act required or allowed to be done at or within a specific time by this title or by order of the Commission or the presiding officer, shall be by motion in writing, timely filed with the Commission, stating the facts on which the application rests.”  52 Pa.Code § 1.15(b).  This Section also provides that “only for good cause shown will requests for continuance be considered.”  Id.  Additionally, Section 5.483(a) provides presiding officers the authority to regulate the course of the proceeding.  52 Pa.Code § 5.483(a).  Furthermore, section 1.2 provides that the Commission’s rules shall be “liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding.”  52 Pa.Code § 1.2(a).  Also relevant to the disposition of Ms. Hendin’s motion is section 5.412 of the Commission’s regulations which allows for the use of written testimony in Commission proceedings, especially in connection with the testimony of expert witnesses.  52 Pa.Code § 5.412(a).

In this case, Ms. Hendin has not demonstrated good cause to justify the continuance.  Allowing a 180-day continuance of the proceeding or, in the alternative, for Ms. Hendin to present surrebuttal testimony of a new witness would not help secure the just, speedy or inexpensive determination of this proceeding.  Instead, granting Ms. Hendin’s motion would prolong the case further and cause additional expense.  Ms. Hendin has had ample notice and opportunity to be heard on her complaint, including filing multiple requests for extension of time or for continuances.  Ms. Hendin has served discovery on Met-Ed, submitted multiple pieces of pre-served testimony, conducted extensive cross examination of the company’s witnesses and will have the opportunity to submit briefs.  Notice and opportunity to be heard, however, has its limits.  The Commission does not have the resources, nor is it required, to provide parties with the additional due process rights that Ms. Hendin has received in this case; nor should the company be required to have to defend itself in such an extensive proceeding.  

Furthermore, the reasons provided by Ms. Hendin for the additional 180-days or the opportunity to submit surrebuttal are without merit and will be rejected.  For example, the Commission frequently addresses legal issues that are also in the process of being appealed.  Met-Ed is correct that we must take the law as we find it.  The Commission would not be effective or efficient if it had to delay proceedings until cases with similar legal issues were decided on appeal, especially given the opportunity for any further appeal to the Pennsylvania Supreme Court.  To the extent that any appellate proceeding concludes during the pendency of this proceeding, the results will be duly considered.  The Commission cannot wait, however, until the appellate proceeding is concluded to adjudicate cases with similar issues.

Given that the parties will be filing main briefs in this case on March 16, 2020 and reply briefs April 6, 2020, and that it may take up to 90 days thereafter for the initial decision to be issued, plus additional time for any exceptions and the Commission’s disposition of the complaint, to the extent that the Commonwealth Court has acted on the appeals during that time, the parties are free to file a petition to reopen the record or some other relevant pleading.  In the meantime, however, litigation of this case should not be put on hold while awaiting a decision from the Commonwealth Court that may or may not affect this case.  Doing so would be inefficient and a waste of Commission and party resources and not help secure the just, speedy and inexpensive determination of this proceeding.


There is also no need for Ms. Hendin to be allowed to present surrebuttal testimony from a new witness.  As noted above, this case has been in active litigation for a significant period of time and Ms. Hendin has had extensive opportunity to present her case.  The issues in this case have been thoroughly discussed and the record adequately developed.  The delay and expense that would be created by giving Ms. Hendin an opportunity to present a new witness to testify in response to testimony from Met-Ed’s witness about Ms. Hendin’s cell phone usage is outweighed by the need to effectively and efficiently adjudicate this complaint, especially given the overall import of Ms. Hendin’s cell phone usage on the underlying issues in this case.  Ms. Hendin could have conducted cross examination of Met-Ed’s witness during the hearing on that issue and is still free to make any legal arguments about the matter in briefs.  To the extent that Ms. Hendin is allowed to present additional testimony, it would also require an additional hearing, among other things.  In any event, the issue of Ms. Hendin’s cell usage is ancillary to the underlying issue of whether Met-Ed has violated the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company.

As a result, Ms. Hendin’s request for an extension of time and for leave to file surrebuttal testimony will be denied.  Ms. Hendin has not shown good cause sufficient to warrant a 180-day continuance.  Similarly, giving Ms. Hendin the opportunity to present surrebuttal testimony would not help secure the just, speedy or inexpensive determination of this matter.

ORDER


THEREFORE,

IT IS ORDERED:

1. That the motion for an extension of time and motion for leave to file surrebuttal testimony filed by Judith Hendin on January 21, 2020 in the above captioned complaint is hereby denied.


2. That the parties may file Main Briefs on March 16, 2020 and Reply Briefs on April 6, 2020.


Date:	February 19, 2020			/s/			
		Joel H. Cheskis
		Deputy Chief Administrative Law Judge
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