BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Eugene Bazan						:	
							:
[bookmark: _GoBack]	v.						:		C-2017-2640338
							:
West Penn Power Company				:
						


INTERIM ORDER
DENYING COMPLAINANT’S EMERGENCY MOTION FOR CONTINUANCE

		This proceeding was initiated by the filing of a Formal Complaint by Complainant on December 28, 2017.  

On December 27, 2018, an Interim Order was entered establishing a litigation schedule in this proceeding.  The Order advised Complainant, in part, if it was his desire to be represented by an attorney, he should promptly retain an attorney without delay.  The Parties were advised that a request to continue the hearing in this proceeding or to extend a deadline in order to obtain legal counsel may be denied by the Presiding Officer.

		A prehearing conference was held on June 26, 2019.  Complainant and counsel for Respondent participated at the prehearing conference.  

		On November 18, 2019, a hearing notice was issued scheduling the evidentiary hearing in this proceeding for February 7, 2020 and March 10, 2020, as requested by the Parties.  The hearing notice advised the Parties that individuals representing themselves are not required to be represented by an attorney, but all other Parties must be represented by an attorney.  The Parties were reminded that an attorney representing either Party should file a Notice of Appearance before the scheduled hearing date.  

A second telephonic prehearing conference was scheduled for January 22, 2020 at 1:00 p.m. to address all of the outstanding issues, in anticipation of the evidentiary hearing scheduled to begin on February 7, 2020.

		The prehearing conference commenced on January 22, 2020 at 1:00 p.m.  Complainant appeared and participated along with counsel for Respondent, Tori Giesler, Esquire and Lauren Lepkoski, Esquire.

		Rulings were made at the prehearing conference on the outstanding issues which were ripe for a decision in this proceeding and orders were subsequently entered memorializing the rulings made at the second prehearing conference.  The Parties were further provided with instruction with regard to the presentation of evidence at the hearing on February 7, 2020 and March 10, 2020.

		On January 24, 2020, Complainant filed a pleading entitled “Petition for Interlocutory Commission Review and Answer to a Material Question: 52 PA CODE § 5.302”.  Complainant averred that “corruption” occurred that “may reflect criminal activity” regarding documentation concerning the legislative history of “Act 129”.  Complainant averred “We cannot now present, in our case, correct information on the history and legislative intent of Act 129, to support our case.”  Complainant requested “a stay on our proceeding until the authenticity of the legislative website can be affirmed, and documents returned to their original and true state.”  

Subsequently, the undersigned Presiding Officer received a document entitled, “Emergency Motion For Continuance To Obtain Legal Representation”, dated January 27, 2020, from Complainant requesting a continuance of the evidentiary hearing scheduled for February 7, 2020.  Complainant averred that he requires legal representation in order to have a fair, impartial and constructive hearing and that Complainant and his wife have decided to seek an attorney.  Complainant requested a continuance of up to two months to obtain proper legal representation.  
		 
On February 3, 2020, an Interim Order was entered denying Complainant’s request to continue the hearing scheduled for February 7, 2020 and March 10, 2020 and advising Complainant of the responsibility of counsel to enter his or her appearance in the event Complainant would retain legal counsel in this proceeding.  

		On February 3, 2020, Tracey S. Lewis, Esquire, filed a Notice of Appearance and Emergency Motion For Continuance with the Commission.  Counsel requested a continuance of the February 7, 2020 and March 10, 2020 hearing dates and a continuance of three months.  In that pleading, Complainant asserted that his attorney had “prior commitments” for the February 7, 2020 and March 10, 2020 hearings and that she needed time “to come up to speed on Mr. Bazan’s case.”  
 
[bookmark: _Hlk10727748]		On February 5, 2020, an Interim Order was entered granting the request of counsel for Complainant to continue the hearing scheduled for February 7, 2020 and denying the request of counsel for Complainant to continue the hearing scheduled for March 10, 2020.  In addition, the Parties were directed to promptly contact all of their respective witnesses and identify all dates in which the witnesses will be able to provide testimony in this proceeding from the following dates: March 2, 5, 6, 9, 11, 13, 16, 18, 19, 20, 23, 25, 2020; and April 1 and 2, 2020.  The Parties were further directed to  promptly confer after contacting their witnesses and attempt to agree on at least two dates for the remaining hearing days in this proceeding.  The Parties were instructed that if the Parties could agree on the hearing dates, the Parties were directed to identify the agreed upon proposed dates for the scheduled hearing in a joint letter or Status Report.  Otherwise each Party was directed to submit a separate letter or Status Report consistent with these ordering paragraphs.  The Status Reports were to be submitted on or before February 12, 2020 and were to identify at least two agreed upon dates to reschedule the February 7, 2020 hearing date in this matter and serve the opposing Party and the undersigned Presiding Officer.  Otherwise each Party was directed to identify all dates in which the Parties, counsel and their witnesses were available to conclude the hearing from the dates provided in the order.    

		On February 10, 2020, legal counsel for Complainant filed an Emergency Motion For Continuance.  Counsel stated that she is in need of additional time to prepare for the hearing and that she was advised by Complainant that an unidentified witness for Complainant will be out of the country for the entire month of March.  Counsel further stated that she is “attached for oral argument on March 18, 2020 in the matter of Povacz v. PUC and requires time to prepare for that argument.”  Counsel also identified further potential conflicts with the March 10, 2020 hearing as counsel for Complainant received notice that oral argument may be scheduled sometime in March or April in the matter of Paul v. PUC.  Counsel explained, “[A]s a result, Undersigned Counsel requests a continuance until those arguments have occurred to avoid any potential scheduling conflicts that may arise in the future.”  Counsel for Complainant requested a three-month continuance in this matter.

		Counsel for Complainant did not file or serve the undersigned Presiding Officer with a Status Report advising of the dates in which counsel, Complainant and Complainant’s witnesses would be available from the dates identified in the Interim Order entered on February 5, 2020.

On February 12, 2020, Counsel for Respondent filed a timely Status Report pursuant to the Interim Order entered on February 5, 2020.  Counsel for Respondent stated that Respondent opposes the continuance request.  Counsel for Respondent also indicated that counsel for Respondent and its witnesses are available for the hearing in this proceeding on March 9, 13, 16, 20 and April 1, 2020 with a preference for March 9, 2020 and April 1, 2020.

		On February 19, 2020, Respondent filed an Answer Of West Penn Power Company To The Motion For Continuance Filed By Eugene J. Bazan On February 10, 2020.  In its Answer, Respondent averred that this proceeding was initiated 26 months ago in December 2017.  Respondent avers that for several months; both the Complainant and West Penn have been prepared to present their cases and that the Parties finished exchanging pre-served written testimony and exhibits approximately four months ago in October 2019.  

Respondent argues that nothing presented in the Complainant’s latest Motion for Continuance warrants any further delays of the hearings.    

Respondent argues that Complainant erroneously asserts that counsel for Complainant will be presenting oral argument in Povacz v. PUC, however Complainant’s attorney represents an amicus curiae in that appeal, not any of the petitioners.  Respondent explains that under Pennsylvania Appellate Rules, an amicus curiae cannot present oral argument except upon “application” and “for extraordinary reasons.”  Pa.R.A.P. 531(c).  Nothing in the Povacz v. PUC docket indicates that Complainant’s attorney even filed such an application.  Therefore, Respondent argues she does not need to prepare for that oral argument.

Complainant also fails to provide details about which of his witnesses, if any, have a conflict with the March 10, 2020 hearing date.  In addition, no reason was provided as to why the witness could not participate by telephone and Complainant failed to provide any alternative dates as required by the Interim Order entered on February 5, 2020.  In addition, Complainant’s reliance on smart meter appeals being stayed pending the Commonwealth Court’s disposition of Povacz v. PUC lacks merit.

Respondent argues that the evidentiary hearings should finally be held in this proceeding as currently scheduled on March 10, 2020, and on two of the following dates identified in the February 5, 2020 Interim Order: March 9, 13, 16, and 20 and April 1, 2020, with a preference for March 9 and April 1, 2020.

On February 3, 2020, Complainant, through his counsel, filed a Notice of Appearance and Emergency Motion for Continuance, which requested a three-month continuance.  

On February 12, 2020, West Penn filed its Status Report in compliance with the February 5, 2020 Interim Order.  Therein, West Penn explained that it was available for additional hearings on the following dates:  March 9, 13, 16, and 20, and April 1, 2020, with a preference for March 9 and April 1, 2020.  

Respondent asserts that nothing in the Complainant’s latest Motion warrants any further delays of the evidentiary hearings in this matter; that Complainant’s attorney has more than enough time to prepare for the hearings in this case as she entered her appearance on February 3, 2020.  Because the February 7, 2020 hearing was canceled, the Complainant’s attorney will have had approximately one month to prepare for the first day of hearings.

Respondent argues that one month is more than enough time for Complainant’s attorney to prepare for hearings in this case, especially given that the Parties exchanged pre‑served written testimony and exhibits; and Complainant’s attorney is well-versed with the issues involving smart meters due to her participation in the Povacz v. PUC and Paul v. PUC cases, both of which involve challenges to PECO Energy Company’s (“PECO”) smart meter installations. 

Complainant also alleges that “at least one of the witnesses he was relying on to testify in this matter will be out of the country for the entire month of March.”  (Motion ¶ 2.)   Complainant fails to identify which of his witnesses will purportedly be out of the country and does not provide any other details about where the witness will be, when those travel arrangements were made or what efforts were made to provide for his or her testimony.  
  
Respondent notes that, on November 15, 2019, Complainant emailed West Penn’s counsel and stated that he preferred March 10 or 12, 2020, for the second day of hearings.  Now, the Complainant contends that one or more of his witnesses will be unavailable in the entire month of March.  

Respondent further argues that Complainant’s assertions that his attorney needs time to prepare for the oral arguments in Povacz v. PUC and Paul v. PUC,  and that the additional hearing dates may conflict with oral argument in Paul v. PUC, completely lack merit.

According to Respondent, Complainant’s attorney filed an Amicus Curiae Brief on behalf of Friends of Merrymeeting Bay in Povacz v. PUC.  Under the Pennsylvania Appellate Rules, an amicus curiae can only present oral argument upon “application” and “only for extraordinary reasons.”  Pa.R.A.P. 531(c).  Respondent asserts that based on its review of the Povacz v. PUC docket, no such application to present oral argument has been filed by Friends of Merrymeeting Bay.  Thus, ,according to Respondent, Complainant’s attorney will not be presenting oral argument in the Povacz v. PUC proceeding and, as a result, does not need time to prepare for that oral argument.

Respondent further asserts, regarding the Paul v. PUC proceeding, that Complainant’s attorney is one of the attorneys representing the petitioner and will be able to present oral argument.  However, the Petition for Review in Paul v. PUC was originally filed on April 16, 2019, and briefing concluded on December 5, 2019, when the petitioner filed her Reply Brief.

Respondent asserts that it appears that the Commonwealth Court set April 2020 as the tentative session date for that oral argument, not March or April as alleged by the Complainant.  (See Attachment B to Respondent’s Answer).   

As Respondent points out, Complainant’s attorney has already had over three months to prepare for oral argument in Paul v. PUC, and by the time that oral argument is held, she will have had approximately five months to prepare. 

Respondent further argues that Complainant’s reliance on smart meter appeals being stayed pending the Commonwealth Court’s disposition of Povacz v. PUC is misplaced.  Oral argument in the Povacz v. PUC matter is scheduled for oral argument en banc on March 18, 2020.  By the time the Court issues its decision in Povacz, it is unlikely that the Commission will have issued its final order in this case.  Further, Respondent argues there is no guarantee that the Court’s decision in Povacz will be controlling of some or all of the issues in this case.  Accordingly, Respondent concludes that the hearings in this proceeding, which was initiated over 26 months ago, should not be further delayed and Complainant’s latest Motion for Continuance should be denied.

I am persuaded by the arguments of Respondent in this matter and Complainant has clearly failed to establish good cause for any further delay in this proceeding.	

Under the circumstances, the following order will be entered.

THEREFORE,

IT IS ORDERED:

That the request of counsel for Complainant  to continue the hearing scheduled for March 10, 2020, is denied.  Complainant, counsel for Complainant and Complainant’s witnesses shall be prepared to proceed with Complainants case at the commencement of the evidentiary hearing on March 10, 2020, beginning promptly at 9:00 a.m.  

To the extent that Complainant has a witness or witnesses who are now unavailable to testify on March 10, 2020,  Counsel for Complainant shall immediately identify the witness or witnesses to counsel for Respondent and contact the witness or witnesses and immediately confer with counsel for Respondent to make appropriate arrangements for the witness or witnesses to testify by telephone or to make other appropriate arrangements and file and serve their proposal to the undersigned Presiding Officer in writing, not later than March 4, 2020. 

The second day of hearings in this proceeding shall be held on April 1, 2020, beginning promptly at 9:00 a.m.

The hearings for the telephone hearings on March 10, 2020 and April 1, 2020 are hereby changed to begin promptly at 9:00 a.m. each day.


Date:  February 25, 2020							/s/			
								Jeffrey A. Watson 
								Administrative Law Judge
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