BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Liza Mousios 						:
							:		C-2019-3007989 
	v.						:
							:
Metropolitan Edison Company	:
	:
	:
Roy Cumming						:
							:
v.						:		C-2019-3007995
							:
Metropolitan Edison Company



ORDER
Motion to Compel of Metropolitan Edison Company

On February 10, 2020, Metropolitan Edison Company (hereinafter "Met-Ed") filed a Motion to Compel responses to the Company’s Set III Discovery Requests.  On February 19, 2020,  Met-Ed filed an Amended Motion to Compel.  This Order grants in part the Met-Ed Amended Motion to Compel. Additionally, the Complainants must provide Met-Ed with responses by the dates stated in the Order herein and the parties must provide additional information by dates set forth in the Order.

	RELEVANT HISTORY OF THE PROCEEDINGS

This matter was initially assigned to Administrative Law Judge Emily I. DeVoe. On October 1, 2019, a Call-In Evidentiary Hearing Notice was issued setting the hearing for October 28 -29, 2019.  A Pre-hearing Order setting forth procedural information was issued on October 4, 2019. 

By letter received by the Commission on October 7, 2019, the Complainants refused a telephonic hearing and demanded an in-person hearing. 

The telephonic hearing was cancelled, and this matter was transferred to the undersigned on October 21, 2019.  Also, on October 21, 2019, an in-person hearing was scheduled for January 14-15, 2020, beginning at 9:30 a.m. each day.  

The Complainants filed a Motion to Delay the hearing on November 20, 2019.  They asked for a continuance until smart meter cases pending before the Commonwealth Court have been adjudicated.  The Motion to Delay was denied on December 13, 2019.  

On January 3, 2020, Complainants then filed a Motion to Stay Hearing, asserting that the matter should be stayed until another pending smart meter matter was decided.  Also, therein, the Complainants indicated that they intended to call expert William Bathgate as a witness, a witness first mentioned by the Complainants in July of 2019, and that they needed additional time in order for Mr. Bathgate to perform various measurements concerning smart meters.  

On January 8, 2018, Complainant Liza Mousios telephoned the Commission and requested that the hearing be conducted in writing.  She averred that she was also speaking on behalf of Mr. Cumming.  Ms. Mousios also stated in the phone call that she is ill and cannot attend the hearing in person.  Ms. Mousios also averred that Mr. Cumming had no objection to a "hearing in writing."  

On January 9, 2020 an Order was issued that granted, in part, and denied, in part, the relief requested by the Complainants.  The Complainants' request for written proceedings was granted. The request to delay the hearing until the decision on another smart meter matter was issued was denied.  The in-person hearing scheduled for January 14 and 15, 2020 was cancelled and a modified procedural schedule for written testimony was issued.  

	Additionally, the January 9, 2020, Order also stated: 

That given that the Complainant did not identify Mr. Bathgate as an expert witness until shortly before the scheduled hearing, Respondent is permitted to engage in discovery regarding Mr. Bathgate and amend its expert witness list as necessary.  

On January 15, 2020, Complainants filed a "Motion for Supplemental Exhibits for Continuing In-Writing Hearing.” 

On January 28, 2020, Met-Ed sent the Complainants a third set of interrogatories and document requests (“Company’s Set III Discovery Requests”) via first class mail and UPS Overnight Delivery.  

On January 29, 2020, the Complainants filed a “Motion for Judge Heep to Vacate Her Own Violation of Complainants’ Right to Due Process and Right to Preserve Their Issues on Appeal In Her Preventing Their Use of Their Expert Witness” and “Motion and Request to Deputy Chief Administrative Law Judge Christopher Pell for a Different Judge Such As Administrative Judge DeVoe Whom We Previously Had.” 

On January 31, 2020, an Order was issued that denied the Complainants' request for Disqualification of a Presiding Officer.  The Order also granted the Complainants additional time to submit written testimony and exhibits as follows:

	That the procedural schedule and deadlines for this matter are as follows:

0. Direct written testimony of the Complainants and Complainants' witnesses, with Exhibits - 2/28/2020
0. Rebuttal written testimony of the Respondent witnesses, with Exhibits - 3/20/2020
0. Surrebuttal written testimony of the Complainants, and testimony and exhibits of Mr. Bathgate - April 10, 2020
0. Respondent Rebuttal testimony and evidence to Mr. Bathgate - April 24, 2019. 

The January 31, 2020, Order also stated that discovery responses are due within five business days of receipt of the discovery requests and that if a Motion to Compel Discovery is filed, the opposing party must respond within three days of receipt.  

		On February 10, 2020, Met-Ed filed a Motion to Compel responses to the Company’s Set III Discovery Requests.  
		On February 14, 2020, Met-Ed received a document entitled “Answers to Interrogatories Set III” from the Complainants.  Therein, the Complainants objected to the Company’s Set III Discovery Requests for the first time and did not respond to Numbers 4-20 and 22-28 of the Company’s Set III Discovery Requests.  (See Amended Motion to Compel).  

		On February 18, 2020, Met-Ed received a Motion to Quash the Motion to Compel dated February 10, 2020.  This Motion to Quash was not received by the undersigned or filed with the Secretary's Bureau.

		On February 25, 2019, the undersigned received an "Augmented/Amended Motion to Quash Respondents Motion to Compel Complainants' compliance with PA Code 52 5.349(d)."  This matter is ready for a decision. [footnoteRef:1] [1:  	In the "Augmented Amended Motion to Quash" and in other documents submitted by the Complainants, the Complainants state that Administrative Law Judge Christopher Pell issued a ruling in this matter extending time.  No such rulings have been issued by ALJ Pell in this matter.  ] 


DISCUSSION

[bookmark: 5.342.]Title 52 Pa. Code § 5.342(a)(4) provides that a party must answer fully and completely unless an objection is made. This includes the production of documents sought through Company’s Set III Discovery Requests.  See § 5.341(c).  Objections must be served within ten days of service of the interrogatories. § 5.342(e). 

		On January 28, 2020, the Respondent served Company’s Set III Discovery Requests upon the Complainants.  The Complainants did not respond or object until February 14, 2020, beyond the ten days allowed under 52 Pa. Code § 5.342.  

		The Complainants submitted an "Augmented/Amended Motion to Quash Respondent's Motion to Compel Complainants' compliance with PA Code 52 5.349(d)," received by the undersigned on February 25, 2020.  Therein, the Complainants contend that discovery ended in September of 2019, that counsel for the Respondent is incorrectly alleging that the Complainants did not respond to the discovery requests and they also suggest that alleged grammar and syntax matters excuse their providing responses to legitimate discovery requests.  All arguments fail here.

[bookmark: _GoBack]		Although a previously assigned ALJ placed a September 2019 deadline for discovery, this matter was transferred to the undersigned and the Respondent was specifically allowed in the January 9, 2020 Order to conduct additional discovery regarding  Mr. Bathgate.  Also, the Complainants objected to approximately 25 of the 28 Set III Discovery Requests of Met-Ed.  (See attachment to Amended Motion to Compel of Met-Ed).  Additionally, the Complainants are advised that if they fail to understand a discovery request, they should contact the counsel for Respondent for clarification rather than refuse to provide responses.  

		Given that the information sought by Respondent in Company’s Set III Discovery Requests is relevant to this matter, the Complainants' Augmented/Amended Motion to Quash will be denied and the Complainants will be required to provide responses, as discussed below.  

Company’s Set III Discovery Requests pertaining to Mr. Bathgate:

		Mr. Bathgate has been identified as a witness the Complainants intend to present in support of their case.  Although Mr. Bathgate has not yet made the measurements that the Complainants contend that he will provide in written testimony, other information about Mr. Bathgate's expected testimony and opinions can be provided in response to Interrogatories 4, 5, 6, 7, 8, 9, 10, 11, and 12.  A deadline for responses is stated in the Order.

		Interrogatory 7 pertains to measurements that the Complainants contend that Mr. Bathgate will take in March of 2020.  Therefore, the Complainants will be compelled to provide these measurements by April 10, 2020, in accordance with the procedural schedule.  

Company’s Set III Discovery Requests pertaining to Dr. William Kracht

		The Respondent asserts that these questions are posed to the Complainants because the Complainants did not provide responses to previous discovery pertaining to Dr. William Kracht.  The Respondent avers that the Complainants contended that Dr. Kracht did not exist.  If the Complainants intend to call Dr. Kracht as a witness, discovery pertaining to him is appropriate and responses are required.  This includes any radio frequency or electromagnetic field measurements upon which Dr. Kracht bases his opinions.  

		If the Complainants do not intend to call Dr. Kracht as a witness, the Complainants must so state in writing, per the Order herein.

Company’s Set III Discovery Requests pertaining to Ms. Donna Ott

		The relevance of the testimony of Ms. Ott is not clear from the record.  Parties will be provided an opportunity to further discuss information sought in Company’s Set III Discovery Requests Number 25-28.  

IT IS ORDERED,

1. That the Met-Ed Amended Motion to Compel is granted, in part.

2. That the Motion to Compel is granted for Set III Discovery Requests Numbers 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 17, 18, 19, 20, 21, 22, 23, 24 as well as 15 and 16 as ordered below. 

3. That if the Complainants intend to present the testimony of Dr. Kracht as a witness, the Complainants must provide responses to Company’s Set III Discovery Requests Numbers 13, 14, , 17, 18, 19, 20, 21, 22, 23, 24, as well as 15 and 16 as they pertain to any testimony of Dr. Kracht, no later than March 10, 2020.

4. That if the Complainants do not intend to present the testimony of Dr. Kracht, no later than March 10, 2020, the Complainants should provide a written statement to counsel for the Respondent that the Complainants will not present the testimony of Dr. Kracht. 

5. That the Complainants should provide responses to Company’s Set III Discovery Requests Numbers 4, 5, 6, 7, 8, 9, 10, 11, and 12 no later than March 10, 2010. 

6. That the Amended Motion to Compel Company’s Set III Discovery request Number 7 is denied. 

7. That the Complainants provide a response to Company’s Set III Discovery Requests Number 7 should be provided to the Respondent by the Complainants no later than April 10, 2020, in accordance with procedural schedule.   

8. That the Complainants and the Respondent have a continuing obligation to provide supplemental or updated responses to discovery requests. 

9. The Complainants' Augmented/Amended Motion to Quash Respondent's Motion to Compel Complainants' compliance with PA Code 52 5.349(d) is denied. 

10. That the Respondent has until March 5, 2020 to state why Company’s Set III Discovery Requests Numbers 25-28 are relevant to this matter and the Complainant has until March 9, 2020 to submit a reply.  

11. That failure to provide responses to Company’s Set III Discovery Requests as ordered may result in the sanction of excluding testimony and evidence pertaining to the witness regarding whom responses were withheld.  


Date:  February 25, 2020						/s/			
							Darlene D. Heep
							Administrative Law Judge
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