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	  v.

TRBZ INK LLC


OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Letter submitted on TRBZ INK LLC (TRBZ LLC) letterhead, which is styled as a “Petition for Fine Removal.”  We will treat TRBZ LLC’s submission as an untimely Petition for Reconsideration of Staff Action (Petition).[footnoteRef:1]  TRBZ LLC filed the Petition in response to a Secretarial Letter issued by the Commission on April 12, 2018 (April 2018 Secretarial Letter) cancelling TRBZ LLC’s Certificate of Public Convenience (Certificate).  The April 2018 Secretarial Letter also assessed a civil penalty of $500 against TRBZ LLC.  For the reasons stated herein, we shall deny the Petition and adopt the April 2018 Secretarial Letter.  [1:  	The Petition is a letter dated July 2, 2019 and signed by S. Tunji Turner (Mr. Turner), purportedly on behalf of TRBZ LLC.   ] 


History of the Proceeding

		On November 21, 2017, the Commission’s Bureau of Investigation and Enforcement (I&E) initiated a Complaint against TRBZ LLC (Complaint) for failure to maintain evidence of both cargo and liability insurance on file with this Commission, a violation of 66 Pa. C.S. § 512, 52 Pa. Code § 32.2(c), 52 Pa. Code § 32.12(a), and 52 Pa. Code § 32.13(a).  

		In accordance with 52 Pa. Code § 5.61, I&E notified TRBZ LLC that an Answer to the Complaint must be filed within twenty (20) days of the date of service.  The Notice specified further that, if TRBZ LLC failed to answer the Complaint within twenty days, I&E would request that the Commission cancel TRBZ LLC’s Certificate.  Finally, the Notice stated that, “[i]f you are a corporation, you must be represented by legal counsel.  52 Pa. Code §1.21.”

		The Complaint was served on TRBZ LLC on November 22, 2017, via certified mail at its business address, [footnoteRef:2] but that mail was returned to the Commission as “Unclaimed” and “Unable to Forward.”  Thus, the Complaint was re-served to TRBZ LLC by regular mail on January 12, 2018.  The re-served Complaint was not returned to this Commission by the United States Postal Service.  The twenty days to file an Answer to the Complaint expired on February 1, 2018.  TRBZ LLC did not file an Answer to the Complaint. [2:  	Throughout the course of TRBZ LLC’s acquisition of its Certificate of Public Convenience and continuing through Mr. Turner’s filing of the July 2, 2019 Petition, TRBZ LLC’s business address has remained the same.  The Commission has used this business address consistently for service of documents to TRBZ LLC.] 

On April 12, 2018, the Commission issued the April 2018 Secretarial Letter to TRBZ LLC at its business address.  The April 2018 Secretarial Letter advised TRBZ LLC that, due to its failure to file an Answer to the Complaint, the allegations in the Complaint were deemed to be admitted, the Complaint was sustained, and the Certificate issued to TRBZ INK, LLC at A-8918918 was cancelled.  April 2018 Secretarial Letter at 1.  The April 2018 Secretarial Letter also advised TRBZ LLC that it was assessed a civil penalty of $500 for failure to maintain evidence of insurance on file with this Commission as required by 52 Pa. Code § 32.  TRBZ LLC was informed about how to remit payment of the civil penalty to the Commission.  Id.

The April 2018 Secretarial Letter also noted that the Commission would request the Pennsylvania Department of Transportation (PA DOT) to put an administrative hold on TRBZ LLC’s vehicle registrations.  April 2018 Secretarial Letter at 1-2.  TRBZ LLC was advised that it would not be able to register any new vehicles or renew any existing vehicle registrations until all past due assessments and fines are paid, all insurance filings are up to date, and it holds an active Certificate  issued by this Commission.  April 2018 Secretarial Letter at 2.

The April 2018 Secretarial Letter also notified TRBZ LLC that, if it disagreed with the Commission’s determination, it should send a Petition for Reconsideration from Staff Action to the Commission’s Secretary at the indicated address within twenty (20) days of the date of the April 2018 Secretarial Letter.  Id.  Detailed instructions regarding the form and content of such a Petition were provided, including references to the inclusion of relevant documentation and verification with an original signature.  Specific citations to relevant Commission Regulations were listed and a sample Verification form was also supplied.  Id.  Finally, the April 2018 Secretarial Letter instructed TRBZ LLC to contact the  Compliance Office of the Motor Carrier Services and Enforcement Division in the Commission’s Bureau of Technical Utility Services (TUS) [(Motor Carrier Enforcement) at a designated telephone number] within ten (10) days of the date of the April 2018 Secretarial Letter, if TRBZ LLC believes the letter was received in error.  Id.

The twenty days to file a timely Petition for Reconsideration of the April 2018 Secretarial Letter expired on May 2, 2018.  TRBZ LLC did not file a timely Petition for Reconsideration from Staff Action.  

On July 2, 2019, approximately fifteen (15) months after the April 2018 Secretarial Letter was issued, Mr. Turner filed the instant Petition.  In the Petition, Mr. Turner asks the Commission to remove the $500 civil penalty, claiming that TRBZ LLC never received the Complaint Notice.  Petition at 1.  He also argues that: (1) the insurer did not send the Commission the required documents; (2) the Certificate of Public Convenience was never used; (3) TRBZ LLC had the required insurance coverage; and (4) the company was in “no financial position to pay.”  Id.  In support of his claim that TRBZ LLC had the required insurance coverage in place, Mr. Turner attached to the Petition, six pages of “Insurance Coverage Declarations” and a printout of what appear to be text message communications from unnamed persons during the months of January and February, 2018.  No response to the Petition has been filed.

Discussion

Legal Standards

The Commission’s Regulation at 52 Pa. Code §1.21(b) provides that persons in adversarial proceedings, except for individuals representing themselves, shall be represented by an attorney admitted to practice in the Commonwealth of Pennsylvania.  “Person” is defined in the Commission’s Regulations to include corporations.  52 Pa. Code § 1.8.  In addition, the same Regulation defines an adversarial proceeding as one that is contested and which will be decided on the basis of a formal record.  Id.

The genesis of this proceeding was the formal complaint issued by I&E, which is the prosecutorial bureau within the Commission.  By its very nature, this Complaint proceeding is adversarial, as TRBZ LLC’s filing of an Answer to avoid default judgment would render it so.  See Fusaro v. Pa. PUC, 382 A.2d 794, 797 (Pa. Cmwlth. 1978) (Fusaro).  Accordingly, as the corporate respondent in an adversarial proceeding, TRBZ LLC was required to secure Counsel of Record in order to defend the Complaint.

Mr. Turner could and in fact did, file an application without an attorney and on behalf of TRBZ LLC, for initial authority to transport, as a motor common carrier, property, excluding household goods in use, between points in Pennsylvania, due to the non-adversarial nature of the uncontested application.  The same does not hold true for TRBZ LLC’s defense of the I&E Complaint, which was by its nature, adversarial.

The Commission has previously addressed the issue of the need for corporations to be represented by counsel in adversarial proceedings.  In New Fizon Catering, Inc. v. PECO Energy Co., Docket Nos. C-2008-2065498 & C-2008-2079076 (Order entered June 24, 2009) (New Fizon), the Commission ruled that attorney representation of a corporation was not at issue when the corporation filed a complaint because the simple filing of a complaint did not automatically trigger an adversarial proceeding.  The Commission reasoned that until an answer is filed, it is not known whether a complaint will be contested.

Disposition

In the instant matter, once I&E issued the Complaint and TRBZ LLC was notified of the consequences of failure to file an Answer, the proceeding became adversarial.  Appropriately, the Notice transmitted with the Complaint expressly stated that, if TRBZ LLC was a corporation, it would need to be represented by legal counsel.  52 Pa. Code § 1.21.
  
The Commission’s Regulations requiring attorney representation in adversarial proceedings are consistent with Pennsylvania court decisions holding that a corporation must have counsel in order to proceed in any legal action because a corporation cannot represent itself.  Smaha v. Landy, 638 A.2d 392 (Pa. Cmwlth. 1994).  Pennsylvania courts have ruled that a corporation can only act through its agents and an agent representing it in court must be an attorney admitted to practice.  Walcavge v. Excell 2000, Inc., 480 A.2d 281 (Pa. Super 1984).

In Cars R Us c/o Holman Copeland v. Philadelphia Gas Works, Docket No. C-2008-2033437 (Opinion and Order entered February 4, 2010) (Cars R Us) and Torino Incorporated v. PECO Energy Co., Docket No. C-2008-2034595 (Opinion and Order entered February 2, 2010) (Torino), the Commission affirmed its decision in New Fizon that a corporate officer may file a complaint on behalf of a corporation but that the corporation must be represented by an attorney in an adversarial proceeding.  In Cars R Us and Torino, the Commission cautioned the parties that the general rule requiring attorney representation of corporate complainants in adversarial proceedings would control on a going-forward basis.  The Commission held that, absent exigent circumstances, it would not allow individuals to offer evidence on a corporation’s behalf, if the corporation was not represented by an attorney.

Applying our rulings in Cars R Us and Torino to this case yields the result that Mr. Turner may not proceed on behalf of TRBZ LLC in this matter.  Ample notice of the need to secure Counsel was provided to TRBZ LLC in both the Notice attached to the I&E Complaint and the Notice supplied in the April 2018 Secretarial Letter.  April 2018 Secretarial Letter at 2.  Permitting Mr. Turner to proceed without securing Counsel for TRBZ LLC would be not only inviting the unauthorized practice of law, but also would be in contravention of this Commission’s well-founded regulation requiring protections of the body corporate by Counsel secured.

TRBZ LLC’s failure to secure counsel over the course of this proceeding, along with its failure to answer the I&E Complaint and the untimely filing of the instant Petition, all weigh in favor of our decision to deny the Petition and uphold the April 2018 Secretarial Letter and civil penalty attached thereto.  See e.g., Snyderville Community Development Corporation v. Philadelphia Gas Works, Docket No. C-20055032 (Opinion and Order entered July 31, 2006) (dismissal of application warranted where counsel not secured). 

Pursuant to Section 5.61(c) of our Regulations, 52 Pa. Code § 5.61(c), a Respondent who fails to file an Answer within the 20-day response period may be deemed in default, and the relevant facts stated in the Complaint may be deemed admitted.  The Commonwealth Court has upheld our authority to sustain complaints that are not answered within twenty (20) days.  See Fusaro.  TRBZ LLC was provided with adequate notice of the alleged violations against it and had the opportunity to respond and to request a hearing.  TRBZ LLC also was clearly advised that, if it did not file an Answer within twenty (20) days, then I&E would request that we issue an Order imposing the penalties set forth in the Complaint.  TRBZ LLC did not heed the Commission’s notices.  TRBZ LLC also was afforded the opportunity to file a Petition for Reconsideration of the April 2018 Secretarial Letter within the allotted 20-day time period following issuance.  TRBZ LLC failed to file such a Petition in a timely manner, instead waiting some fifteen (15) months after issuance of the April 2018 Secretarial Letter to file the instant Petition.[footnoteRef:3] [3: 	While Mr. Turner claims that TRBZ LLC did not receive I&E’s Complaint, he does not make a similar assertion with regard to the April 2018 Secretarial Letter.  Petition at 1.] 


Conclusion

Based upon our review of the record, pleadings, and the applicable law, we shall deny the Petition for Reconsideration from Staff Action filed by S. Tunji Turner, consistent with this Opinion and Order; THEREFORE, 
		
		IT IS ORDERED:

1. That the Petition for Reconsideration from Staff Action filed on July 2, 2019, by TRBZ INK LLC, is denied, consistent with this Opinion and Order.

2. That the Secretarial Letter issued by the Commission’s Bureau of Technical Utility Services on April 12, 2018, is adopted.

3. That, within thirty (30) days of the entry date of this Opinion and Order, TRBZ INK, LLC shall remit $500, payable by certified check or money order, to “Commonwealth of Pennsylvania” and sent to:

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street
Harrisburg, PA, 17120


4. That a copy of this Opinion and Order shall be served upon the Financial and Assessment Chief, Office of Administrative Services.

5. That a copy of this Opinion and Order shall be served upon the Bureau of Technical Utility Services.  

6. That, if TRBZ INK LLC fails to make the payment required by Ordering Paragraph No. 4, above, within thirty (30) days of the entry date shown on the last page of this Opinion and Order, it is further ordered:

a. That the Bureau of Administrative Services, Assessment Section, shall refer this matter to the Pennsylvania Office of Attorney General for appropriate action; and

b. That all parties are hereby placed on notice of the Commission’s intent to consider pursuing all remedies, provided by law, including criminal prosecution as well as the initiation of an enforcement proceeding in the Commonwealth Court, pursuant to Pa. R.A.P. Rule 3761.


7. That upon receipt of the payment of $500 by TRBZ INK LLC, as directed by Ordering Paragraph No. 3 above, this proceeding be marked closed.

8. That TRBZ INK LLC may file with the Commission a new application to provide common carrier service.
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Rosemary Chiavetta
Secretary




(SEAL)

ORDER ADOPTED:   February 27, 2020

ORDER ENTERED:  February 27, 2020
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