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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition), of Thomas Aguirre (Petitioner or Mr. Aguirre) filed on December 19, 2019, seeking reconsideration of the Commission’s Opinion and Order entered on December 5, 2019 (December 5 Final Order), in the above-captioned proceeding.  For the reasons discussed below, we shall deny the Petition.

History of the Proceeding

On October 10, 2018, Mr. Aguirre filed a Formal Complaint (Complaint) disputing PPL’s authority to require installation of a smart meter at the Complainant’s home.  Mr. Aguirre alleged, inter alia, that if installed at his residence, a smart meter would cause adverse effects to the Complainant’s health and safety, pose cybersecurity risks and violate privacy rights.  He requested, inter alia, that the Commission order the Company to forego installation of a smart meter at his residence.  Complaint at 2-3; I.D. at 1-2.

On November 5, 2018, the Company filed an Answer to the Complaint (Answer), admitting that the Company provides electric service to Complainant’s residence and provided notice of the intent to install a smart meter at the address, per the Company’s duty to do so by Act 129 of 2008, 66 Pa. C.S. § 2806.1 et seq.  Answer at 1‑5; I.D. at 2.

A hearing was convened as scheduled on May 16, 2019.  The Complainant appeared in person, pro se, and the Company appeared represented by counsel, Devin Ryan, Esquire and Curtis Renner, Esquire.  The record closed on June 24, 2019.  


On July 17, 2019, the Commission served the Initial Decision of ALJ Barnes.  As previously noted, the Complainant filed Exceptions on August 2, 2019, and PPL filed Replies to Exceptions on August 16, 2019.  The Exceptions and Replies were the subject of our December 5 Final Order.  

By our December 5 Final Order, we denied the Petitioner’s Exceptions to the Initial Decision dismissing the Petitioner’s Complaint versus PPL, which raised health-based claims challenging PPL’s Commission-approved plan to install a smart meter at the Petitioner’s residence.

On December 19, 2019, Mr. Aguirre filed a Petition for Reconsideration of the December 5 Final Order, pursuant to Section 703 of the Public Utility Code (Code), 66 Pa. C.S. § 703, and Section 5.572 of the Commission regulations, 52 Pa. Code § 5.572 (regarding petitions for relief).[footnoteRef:1]  On January 2, 2020, PPL filed an Answer in response to Mr. Aguirre’s Petition for Reconsideration. [1: 	A Petition for Reconsideration is subject to the requirements of § 5.41 of the Commission regulations, 52 Pa. Code § 5.41 (regarding petitions generally).] 


By our Opinion and Order entered on January 6, 2020, the Commission granted Mr. Aguirre’s Petition for Reconsideration, thereby retaining jurisdiction pending review and disposition on the merits of the Petition.[footnoteRef:2]   [2: 	The Commission must act to grant a petition for reconsideration within thirty days of the date of entry of the order for which reconsideration is sought, or otherwise lose jurisdiction to do so if a petition for review is timely filed.  Granting a petition for reconsideration, in order to review it on the merits, operates to preserve agency jurisdiction and tolls the running of the appeal period.  See Rule 1781 of the Pennsylvania Rules of Appellate Procedure, Pa. R.A.P Rule 1781 (pertaining to stay pending action on petition for review).] 


On January 10, 2020, Mr. Aguirre filed a Petition for Review Nunc Pro Tunc before the Commonwealth Court of Pennsylvania, which was stricken by order of the Court, issued February 10, 2020, based on this Commission’s decision to retain jurisdiction.  Thomas Aguirre v. Pennsylvania Public Utility Commission, 24 C.D. 2020 (Pa. Cmwlth. 2020).

We now turn to the merits of the Petition for Reconsideration of the December 5 Final Order and PPL’s Answer in opposition.

Discussion

A.	Legal Standards 

Initially, we note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Code establishes a party’s right to seek relief following the issuance of the Commission’s final decision.  See 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearing, rescission, clarification and amendment of orders, and other relief.  Requests for relief in the nature of reconsideration, rehearing and/or rescission or amendment, must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, addressing petitions for relief following the issuance of a final decision.  52 Pa. Code § 5.572.

By the terms of Section 703(g) of the Code, the Commission has the power to amend or rescind its own orders at any time subject only to the requirements of due process.  Section 703(g) of the Code states:

The commission may, at any time, after notice and after opportunity to be heard as provided in this chapter, rescind or amend any order made by it.  Any order rescinding or amending a prior order shall, when served upon the person, corporation, or municipal corporation affected, and after notice thereof is given to the other parties to the proceedings, have the same effect as is herein provided for original orders.

66 Pa. C.S. § 703(g); see also Department of Highways v. Pa. P.U.C., 138 A.2d 143 (Pa. Super. 1958).  In exercising our authority to amend or rescind an order pursuant to Section 703(g) of the Code, the Supreme Court of Pennsylvania has stated: “Because such relief may result in disturbance of final orders, it must be granted judiciously and only under appropriate circumstances.”  See City of Pittsburgh v. Pennsylvania Department of Transportation, 416 A.2d 461 (Pa. 1980).

		While a petition under Section 703(g) may “properly raise any matter designed to convince the commission that it should exercise its discretion . . . to rescind or amend a prior order in whole or in part,” at the same time “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, Docket No. C-R0597001 et al., 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (Duick) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  As we stated in Duick:

What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.

Duick at 559 (emphasis added).  

Furthermore, a decision to deny a petition for reconsideration or amendment is a matter squarely within the Commission’s discretion, subject to being overturned only where a reviewing court finds “the agency’s decision demonstrates evidence of bad faith, fraud, capricious action or abuse of power.”  West Penn Power Co. v. Pa. PUC, 659 A.2d 1055, 1065 (Pa. Cmwlth. 1995).

		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Id. at *13.

B. 	The December 5 Final Order

As discussed above, the Commission’s December 5 Final Order denied the Petitioner’s Exceptions to the ALJ’s Initial Decision dismissing the Complaint, which had alleged health-based claims of unreasonable service by PPL due to harm to the Petitioner’s health and safety caused by the PPL’s plan to install a smart meter at the Petitioner’s residence.  The ALJ specifically determined that the Complainant’s unsubstantiated testimony was insufficient to support a finding that the smart meter technology utilized by PPL would either cause harm to the Complainant’s health and safety, or pose a cybersecurity risk or a violation of privacy rights in violation of the Code or PPL’s Commission-approved Smart Meter Deployment Plan.  December 5 Final Order at 10; I.D. at 29-30.

Further, the ALJ concluded that the Complainant failed to establish prima facie medical and technical evidence required for a claim based on either the negative health effects to the Complainant or the safety risk posed from excessive exposure to RF caused by smart meter installation at the Complainant’s residence.  December 5 Final Order at 13; I.D. at 24-25.
On review of the ALJ’s Initial Decision, we found no factual or legal argument raised in the Exceptions which would support the reversal of the ALJ’s conclusion that the Complainant failed to establish a prima facie claim for unreasonable or unsafe service based on harm to the Complainant’s health and safety caused by PPL’s installation of smart meter.  December 5 Final Order at 18.

C. 	Petition for Reconsideration 

The Petitioner seeks reconsideration of our December 5 Final Order on three bases, summarized as follows[footnoteRef:3]: [3:  	We note that the pagination in the Petition for Reconsideration omits a page following page 1, then resumes designating the 3rd page as “page 2.”] 


1) The December 5 Final Order at 17, contained an error of fact, by incorrectly stating that “an extension of the schedule for PPL’s installation the Complainant’s smart meter, is improperly raised for the first time in an Exception,” where the Complainant’s opening statement to the ALJ had expressly requested a “stay” of the installation of a smart meter based on health reasons.  Petition at 1-2.

2) The Commission overlooked or failed to address the claim of inadequate notice provided by PPL to its customer base of PPL’s plan to install a smart meter at his residence, as evidenced by the contrast between Complainant’s Exhibits A (PPL communication containing no reference to AMI, MESH or Smart Meter) and B (PPL correspondence to stockholders).
3) The Commission’s December 5 Final Order erroneously construed the relief requested by the Complaint as seeking to “opt out” of PPL’s Commission-approved plan to install a smart meter at the Complainant’s residence, where, in fact, the relief sought by the Complainant was a “delay” of PPL’s planned installation of a smart meter, based on claims of negative impact to the Complainant’s health.

Petition at 1-3.

D. 	Answer to the Petition 

PPL’s Answer to the Petition generally asserts that the Complainant fails to raise any new or novel argument that was previously overlooked or not addressed by the Commission, and therefore, fails to meet the standard for reconsideration under Duick.  Answer at 6-9.  As a preliminary matter, PPL notes that, as a matter of judicial economy, a party is precluded from raising issues in support of reconsideration which the party previously waived by failure to preserve them on exception to the Commission.  Answer at 6-7, citing Merritt v. Duquesne Light Co., 2011 Pa. PUC LEXIS 1197, at *9 (Order entered March 31, 2011) (quotation omitted).  

Specifically, PPL notes that the Complainant failed to preserve any argument that the Company's notification letters allegedly did not "adequately inform its customer base" because the issue of PPL’s alleged inadequate notice of installation of smart meters was not raised in the Exceptions.  Answer at 5-6, citing, Petition, p. 2; Exceptions, pp. 1-11.  PPL notes that the Complainant's Exceptions mention neither the Company's notification letters to customers; nor the Complainant’s Exhibits A & B.  Therefore, PPL concludes, any claim related to inadequate notice was waived.  Id.  PPL further argues that, even if it was not waived, any allegation of inadequate notice by PPL is without merit where the Complainant demonstrated actual notice of the proposed installation, by filing a Formal Compliant prior to the scheduled installation date.  Answer at 7-8.

PPL argues that the Petitioner’s assertions that the relief requested was erroneously construed as seeking an “opt out” as opposed to a “stay,” “extension” or “delay” to PPL’s scheduled installation of a smart meter based on health reasons, is an attempt to relitigate the core finding of the Commission’s December 5 Final Order, that the Complainant failed to establish a prima facie claim for unreasonable or unsafe service based on harm to the Complainant’s health and safety caused by PPL’s planned installation of smart meter.  Answer at 6, citing December 5 Final Order at 17-22.  

PPL notes that the Petitioner’s claim, that it was error for PPL to state that the Petitioner waived any request for relief in the form of an “extension” of PPL’s scheduled smart meter installation, is both inaccurate and irrelevant.  PPL asserts that, while the December 5 Final Order summarized PPL’s Reply to the Exceptions as arguing waiver, PPL’s argument as a whole was based upon the Complainant’s failure to sustain the burden of proof to establish any health-related claim of unreasonable service due to installation of a smart meter.  Because the December 5 Final Order found that the Complainant failed to establish any basis to support a finding of unreasonable service, there was no basis upon which to grant the requested relief.  As such, according to PPL, where no health-based claim for relief was sustained, the type of relief sought is irrelevant, whether seeking an “opt out,” a “stay,” an “extension of installation schedule” or a “delay.”  Therefore, PPL asserts that the Petitioner’s claims regarding the relief requested in the Complaint proceeding fail to raise a valid basis for reconsideration.

PPL concludes that, because the Petitioner fails to meet the standard under Duick to assert any new or novel argument to warrant reconsideration, the Petition for reconsideration lacks merit and should be denied.  Answer at 8-9.

I. E.	Disposition

		By our Opinion and Order entered on January 6, 2020, at this docket, we granted reconsideration, within the meaning of Pa. R.A.P. Rule 1701(b)(3), pending review of, and consideration on, the merits of the Petition Pursuant to Rule 1701 of the Pennsylvania Rules of Appellate Procedure, Pa. R.A.P. Rule 1701.  Upon review and consideration of the merits of Mr. Aguirre’s Petition for Reconsideration, we shall deny the Petition. 

[bookmark: _Hlk32327250]		The Petitioner argues that reconsideration is warranted because, as enumerated above in Nos. 1) and 3), the Commission’s December 5 Final Order erroneously construed the relief requested in the Complaint proceeding as seeking an “opt out” from smart meter installation rather than a “stay” or “delay” based on the negative impact to the Petitioner’s health due to PPL’s planned smart meter installation, and because, as enumerated above in No. 2), PPL failed to provide customers adequate notice of the planned smart meter installation.

At the outset, we reject the Petitioner’s claim that reconsideration is warranted based on the alleged failure of PPL to provide adequate notice of the intent to install a smart meter.[footnoteRef:4]  The Commission is keen to ensure the provision of adequate notice and opportunity to be heard as the foundations of due process in any adjudication.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984) (Schneider), citing Fusaro v. Pa. PUC, 382 A.2d 794 (Pa. Cmwlth. 1978).  However, a request for reconsideration based upon an allegation of inadequate notice, even if assumed to be true, must, at a minimum, assert some basis to conclude that the inadequate notice caused a deprivation of due process.  See Schneider, 479 A.2d at 15 (Pa. Cmwlth. 1984), citing Township of Middleton v. The Institute District of the County of Delaware, 293 A.2d 885 (Pa. Cmwlth. 1972), aff’d 450 Pa. 282, 299 A.2d 599 (Pa. Cmwlth. 1973) (Due process is satisfied when the parties are afforded notice and the opportunity to appear and be heard). [4:  	Because the record establishes that the Complainant was afforded due process, we will not address PPL’s argument that the Petitioner waived any claim regarding lack of notice by failure to raise on Exceptions. ] 


[bookmark: _Hlk32405597]The Commission is mindful that the fundamental requirement of due process is the opportunity to be heard at a meaningful time and in a meaningful manner. Montefiore Hospital Ass’n of Western Pennsylvania v. Pa. PUC, 421 A.2d 481, 484 (Pa. Cmwlth. 1980).  In this case, as PPL noted, Mr. Aguirre received actual notice of PPL’s plan to install a smart meter in advance of the installation, as evidenced by the Complaint filed by Mr. Aguirre before the scheduled installation took place.  As a matter of due process, Mr. Aguirre’s claim was heard before the ALJ, where Mr. Aguirre was afforded the opportunity to present testimony and offer evidence in support of his Complaint.  December 5 Final Order at 10-15; I.D. at 20-27.  On Exception from the ALJ’s Initial Decision, Mr. Aguirre was afforded the opportunity to challenge the ALJ’s factual and legal findings based on the evidence.  By the Petition now pending before us, Mr. Aguirre has been afforded another opportunity to challenge the Initial Decision.  Clearly, the record establishes that Mr. Aguirre has been afforded the opportunity to be heard at a meaningful time, i.e., before smart meter installation, and in a meaningful manner, i.e., in an on-the-record proceeding before the Commission’s ALJ. 

Because the record in this proceeding establishes that the Petitioner was afforded due process, the Petitioner’s allegation that PPL failed to provide adequate notice of the planned smart meter installation, even if assumed to be true, alleges a defect in notice which was cured by actual notice and opportunity to be heard.  The Petitioner’s allegation of defective notice by PPL is rendered irrelevant where the record establishes that the Petitioner was afforded actual notice and opportunity to be heard, at a meaningful time and in a meaningful manner.  Therefore, under the facts of this case, the Petitioner’s allegation that PPL failed to provide adequate notice is insufficient to justify reconsideration.

Turning to the Petitioner’s claims that the December 5 Final Order misconstrued the requested relief in the Complaint proceeding as seeking an “opt out” rather than a “delay” from PPL’s smart meter installation, due to the negative impact to the Petitioner’s health, we conclude that Mr. Aguirre’s Petition raises the same facts and arguments previously asserted in the Complaint proceeding which were addressed by the ALJ’s Initial Decision as adopted by the Commission’s December 5 Final Order.  Petition at 1-3.  The ALJ rejected the health-based claims regarding any negative impact to Mr. Aguirre’s health and safety resulting from PPL’s planned installation of a smart meter, upon review and disposition of Mr. Aguirre’s testimony and evidence in the Complaint proceeding.  See December 5 Final Order at 10-15; I.D. at 20-27.

Further, we agree with PPL that the Petitioner is barred from relitigating the health-based claims which have been rejected entirely by our December 5 Final Order.  The ALJ’s Initial Decision analyzed whether the Complainant had sustained the burden of proof to establish any health-related claim of unreasonable service due to installation of a smart meter, without regard to the relief requested in connection with those claims.  Because the December 5 Final Order found that the Complainant failed to establish any health-related basis to support a finding of unreasonable service, there was no basis upon which to grant any relief requested, irrespective of the relief requested in the Complaint proceeding.

The Petitioner’s allegation that the December 5 Final Order misconstrued the relief requested in the Complaint proceeding assumes that the alleged error deprived the Complainant of the opportunity to establish a claim for relief other than an “opt out” from smart meter installation, such as a “delay” in PPL’s installation.  However, that is not the case.  The Complainant was found to have failed to establish entitlement to any relief based upon a health-based claims of unreasonable service by PPL, whether seeking relief in the form of an “opt out,” a “stay,” an “extension of installation schedule” or a “delay,” to PPL’s smart meter installation.  Therefore, the Petitioner’s allegation, that the December 5 Final Order misconstrued the relief requested in the underlying proceeding, raises matters which are irrelevant to the ultimate outcome, and therefore, establishes no reason to grant reconsideration.

Based on our review of the record and the instant Petition, we will deny the Petitioner’s request for reconsideration of our December 5 Final Order.  As previously noted, petitions for reconsideration of a prior final order of the Commission may be granted where the Commission is persuaded by new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  Duick v. Pennsylvania Gas and Water Company, 1982 Pa. PUC Lexis 4, *12-13 (Duick).  Therefore, the Petitioner is required to do more than simply restate the same arguments previously reviewed and rejected by the Commission.

Here, the Petitioner’s arguments in support of reconsideration neither raise new or novel arguments, nor call to our attention relevant matters which may have been previously overlooked.  To the contrary, the Petitioner raises matters which are irrelevant to the final outcome of the proceeding and further restate the same arguments made in the underlying complaint proceeding, i.e., that PPL’s installation of a smart meter would constitute unreasonable service due to the resulting negative impact to the Petitioner’s health and safety.  See Petition at 1-3.  As noted, the relevant arguments raised by the Petition have already been considered and rejected by the ALJ’s determination denying the Complaint.  See December 5 Final Order at 10-15; I.D. at 19 -27.

We find that, pursuant to Duick, we are unpersuaded that reconsideration of the Commission’s December 5 Final Order is warranted because the Petition fails to assert new or novel arguments or relevant matters which were previously not considered.  Therefore, we will deny the Petition.

Conclusion

Based upon our review of the Petition, the Commission’s December 5 Final Order, the underlying record and applicable law, we shall deny the Petitioner’s request for reconsideration of the Final Order of the Commission entered on December 5, 2019; THEREFORE,

		IT IS ORDERED:

1.	That the Petition for Reconsideration of our Opinion and Order entered December 5, 2019, in the above-captioned proceedings filed on December 19, 2019, by Thomas Aguirre is denied, consistent with this Opinion and Order.

2.	That these proceedings be marked closed.

[bookmark: _GoBack][image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  February 27, 2020

ORDER ENTERED:  February 27, 2020
14

image1.png




