BEFORE THE PENNSYLVANIA 
PUBLIC UTILITY COMMISSION



Shari Palmer						:
							:
	v.						:			F-2019-3013070 
							:
Philadelphia Gas Works				:



ORDER DENYING PRELIMINARY OBJECTIONS

		On September 13, 2019, Shari Palmer (Complainant) filed a formal Complaint against Philadelphia Gas Works (Respondent or PGW or Company) alleging that the Company was threatening to shut off or had shut off her utility service and that there were incorrect charges on her bill.  The Complainant requested that the charges be removed her account because she had disputed the amount of that had been transferred from a previous address.  

		The Commission's Secretary served the Complaint electronically on September 23, 2019, which clearly states that the Respondent has twenty days to file a responsive pleading.[footnoteRef:1] [1:  	The Answer and Preliminary Objections were due on October 13, 2019 which was a Sunday.  The next day was a federal holiday (Columbus Day).  As such the filing deadline would be October 15, 2019, in accordance with 52 Pa.Code §§ 5.101(d) and 5.61(a).  ] 


		On October 21, 2019, PGW filed Preliminary Objections and Motion to Strike.  

On October 22, 2019, PGW also filed its Answer and New Matter, which denied the material allegations of the Complaint.

On November 21, 2019, the Complainant filed a Reply to the Answer and New Matter which also addressed the Preliminary Objections.  
	
		Via Hearing Notice dated December 4, 2019, the matter was assigned to me as the presiding officer, and an initial hearing was scheduled for Tuesday, February 4, 2020, at 10:00 a.m.[footnoteRef:2]   [2:  	The matter was rescheduled for an initial hearing on March 2, 2020 at 10:00 a.m. via a Cancellation/Reschedule Notice date January 22, 2020 due to a conflict in the presiding officer’s schedule.  ] 


DISCUSSION

Answers to complaints, petitions, motions and preliminary objections, unless a different time is prescribed by statute, the Commission, or the presiding officer, answers to complaints and petitions shall be filed with the Commission within 20 days after the date of service.  52 Pa.Code § 5.61(a).  

Preliminary objections shall be filed as a separate document and within the same 20 days provided for in Section 5.61 of the Commission’s regulations.  Further, the filing of preliminary objections may not eliminate the requirement to file an answer to the complaint or other initiating pleadings.  52 Pa.Code §§ 5.101(d).  

Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994). 	 When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997).

		The regulation reads as follows:

§ 5.101.  Preliminary objections.

(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
		
(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)	Insufficient specificity of a pleading.

(4)	Legal insufficiency of a pleading.

(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding.

* * *

52 Pa.Code § 5.101(a).

On September 13, 2019, the Complainant filed a formal Complaint against PGW.    The Commission's Secretary served the Complaint electronically on September 23, 2019, which clearly states that the Respondent has twenty days to file a responsive pleading.

On October 21, 2019, PGW filed Preliminary Objections and Motion to Strike.  On October 22, 2019, PGW also filed its Answer and New Matter, which denied the material allegations of the Complaint.

The Answer and Preliminary Objections were due on October 13, 2019, which was a Sunday.  The next day was a federal holiday (Columbus Day), and the Commission’s offices were closed in observance of the holiday.  As such the filing deadline would be October 15, 2019 in accordance with 52 Pa.Code §§ 5.101(d) and 5.61(a).  PGW failed to file its Preliminary Objections or its Answer and New Matter within the timeframe prescribed by the Commission’s regulations as it filed the pleadings on October 21, 2019 and October 22, 2019, respectively.  As such, the pleadings will not be considered in this matter and the Complaint will move forward as scheduled.  

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objections of Philadelphia Gas Works filed in the case captioned Shari Palmer v. Philadelphia Gas Works, Docket No. F-2019-3013070, are denied.

		2.	That the hearing in the matter of Shari Palmer v. Philadelphia Gas Works, Docket No. F-2019-3013070, scheduled for March 2, 2020, will move forward.  


Dated:	March 3, 2020							/s/			
							Marta Guhl
							Administrative Law Judge
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