BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pamela Scott						:
							:
[bookmark: _GoBack]	v.						:		C-2018-3004042
							:
Duquesne Light Company				:



SUPPLEMENTAL INTERIM ORDER
GRANTING IN PART AND DENYING IN PART 
RESPONDENT’S MOTION IN LIMINE TO PRECLUDE 
JOSHUA HART FROM TESTIFYING AS AN EXPERT WITNESS

An Interim Order was entered on November 8, 2018, revising the litigation schedule in this proceeding.

On April 13, 2019, Complainant filed her Status Report, and on April 15, 2019, Respondent filed a Status Report as well.  It appeared from the Respondent’s Status Report that Complainant had not identified her witnesses, to include fact and expert witnesses.  Accordingly, Complainant’s deadline to identify her fact and expert witnesses was extended by Interim Order entered on July 23, 2019, until August 16, 2019.  

On July 23, 2019, an Interim Order was entered revising the litigation schedule in this proceeding.  Ordering paragraph number 3 provided for the filing of a Status Report in anticipation of a hearing in this matter to be scheduled for November of 2019.  Based upon information received from the Parties, the Parties were advised that the evidentiary hearing in this matter may require two days to complete.  Accordingly, the Parties were advised that the evidentiary hearing would be scheduled for two consecutive days in March of 2020.

On September 25, 2019, an Interim Order was entered revising the litigation schedule.  The Order provided, in part, that discovery would be completed on or before October 1, 2019.
On September 30, 2019, Respondent filed a Motion to Compel Discovery Responses (Motion to Compel) and a Motion to Preclude Witnesses Identified in Complainants List of Potential Witnesses from Testifying (Motion to Preclude Witnesses).  

On October 10, 2019, Complainant filed a Certificate of Service indicating service upon Respondent of Complainants Supplemental Answers to Duquesne Light Company’s First Set of Discovery Requests directed to Complainant on September 26, 2019.

On October 16, 2019, an Interim Order was entered denying without prejudice, as moot, the Motion to Compel Discovery Responses filed by Respondent on September 30, 2019, based upon the Certificate of Service filed by Complainant on October 10, 2019.  The Order further provided that, in the event Complainant failed to provide Respondent with full and complete responses to its Discovery Requests, Respondent may file a new or Supplemental Motion to Compel on or before October 31, 2019, and any response from Complainant shall be filed on or before November 7, 2019.  

On October 30, 2019, Respondent filed a Motion To Compel Discovery Responses, seeking an order compelling Complainant to provide full and complete responses to Respondent’s Discovery Request Nos. 22, 23, and 24.  Complainant did not file a response to the Motion to Compel filed by Respondent on October 30, 2019.

On December 20, 2019, an Interim Order was entered granting the Motion to Compel Discovery Responses filed by Respondent on October 30, 2019.  Complainant was directed to serve upon counsel for Respondent, full and complete responses to Respondent’s Discovery Request Nos. 22, 23, and 24, as more fully described in the  Motion to Compel, and to file a Certificate of Service regarding service of the discovery responses on or before January 13, 2020.  The Order further directed that, on or before January 20, 2020, the Parties shall file Status Reports detailing the compliance with the requirements set forth in the order and submitting dates when the Parties and their witnesses are available for two consecutive days for a telephonic hearing in March of 2020.

On January 24, 2020, Respondent filed a Motion In Limine To Preclude Joshua Hart From Testifying As An Expert Witness.  Respondent averred that Mr. Hart is not qualified to offer expert testimony about alleged “adverse health effects from smart meter installations”, that Complainant failed to provide a copy of Mr. Hart’s curriculum vitae or to provide an expert report that set forth the subject matter, facts and opinions to which Mr. Hart is expected to testify and a summary of the grounds for each expert opinion, despite requesting it through discovery on September 24, 2018.  Respondent further averred that Complainant did provide a two page email that Mr. Hart sent to the California Council on Science and Technology on January 27, 2011, in response to Respondent’s request for Mr. Hart’s expert report.  The Motion in Limine included a Notice to Plead requiring any written response from Complainant to be filed within 20 days of service of the Motion in Limine, on January 24, 2020.  

On February 18, 2020, Complainant filed her Answer to Respondent’s Motion in 
Limine.

As a result of Complainant’s failure to provide a copy of Mr. Hart’s curriculum vitae or to provide an expert report that set forth the subject matter, facts and opinions to which he is expected to testify or a summary of the grounds for each expert opinion, despite requesting it through discovery on September 24, 2018, Complainant did not comply with the orders entered in this proceeding as required under the Commission’s regulations.  

On February 25, 2020, an interim order was entered indicting that Complainant did not file a response to the Motion in Limine but that consideration of the procedural history in this proceeding was given in this proceeding.  The order granted in part and denied in part, without prejudice, the Motion in Limine.  The order provided that Complainant is precluded from presenting any testimony from Joshua Hart, that is beyond the fair scope of the email communication from Mr. Hart to the California Council on Science and Technology dated January 27, 2011, as provided by Complainant in her discovery responses provided to Respondent and attached to the Motion in Limine  

	The order further directed that Complainant shall provide an up to date curriculum vitae of Joshua Hart to Respondent and file an affidavit of service with the Commission evidencing service of that document not later than March 5, 2020.  The order continued that any other Motions in Limine or restrictions on the evidence to be presented at the evidentiary hearing may be timely raised prior to or at the evidentiary hearing in this proceeding.

On March 3, 2020, the undersigned presiding officer received correspondence from Complainant advising that her Answer to Respondents Motion in Limine was served on February 12, 2020.  The correspondence will be treated as a request for reconsideration of the interim order entered on February 25, 2020.  After further review of the record in this proceeding and of Complainants Answer to Respondents Motion in Limine dated February 12, 2020 and filed on February 18, 2020, the provisions set forth in the February 25, 2020 interim order are appropriate.  Accordingly, the following order will be entered.

THEREFORE,

IT IS ORDERED:

1. That the Parties shall comply in all respects with the interim order entered on February 25, 2020, Granting in Part and Denying in Part the Motion in Limine filed by Respondent.

2. That the parties shall contact all of their respective witnesses and identify all dates on which the witnesses will be able to provide testimony in this proceeding in the month of June 2020 for a consecutive, two-day hearing.  The parties shall confer after contacting their witnesses and attempt to agree on  two instances of at least two consecutive dates in June 2020 for the hearing in this proceeding.  If the parties can agree on the hearing dates, the parties shall identify the agreed upon proposed two sets of dates for the scheduled hearing in a joint letter or 



status report.  Otherwise each party shall submit a separate letter or status report consistent with these ordering paragraphs.


Date:  March 3, 2020								/s/			
								Jeffrey A. Watson
								Administrative Law Judge
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