BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Eileen Walden						:
							:
	v.						:		F-2019-3011507
							:
PECO Energy Company				:



INITIAL DECISION


Before
Marta Guhl
Administrative Law Judge


INTRODUCTION


		This Initial Decision dismisses the Complainant’s amended formal Complaint because she failed to sustain her burden of proving that PECO Energy Company violated any Commission orders or regulations concerning charges on her bill, or that it failed to provide her with safe and reliable service.

HISTORY OF THE PROCEEDING

On July 5, 2019, Eileen Walden (Complainant or Ms. Walden) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or Respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the Complainant indicated that there were incorrect charges on her bill and that she had a safety and reliability issue with her service.  The Complainant requested a review of her bills. 

On July 18, 2019, Respondent filed an Answer indicating the Complainant does have electric service.  PECO also alleged that the Complainant was actively enrolled in its Customer Assistance Program (CAP).  The Answer indicated that the Complainant’s entire balance is comprised of CAP arrears.  The Respondent asserted that the Complainant’s bills are based on actual meter readings and the Company conducted a high bill investigation which found her bills to be in line with potential usage and no issues with the meter.  

On July 19, 2019, a Hearing Notice was issued scheduling an initial hearing for Monday, September 9, 2019, at 10:00 a.m., and assigned the matter to me.  I issued a Prehearing Order on July 23, 2019.  

On August 27, 2019, the Complained filed an amended Complaint.  The Complainant’s amended Complaint contained two additional paragraphs which addressed her informal Complaint to the Bureau of Consumer Services (BCS) and the BCS decision.  The amended Complaint also questioned the security on the smart meter and other issues related to communications between the meter and Company and meter testing.  The Complainant also requested the reimbursement of legal fees, if any were incurred.  On September 6, 2019, Respondent filed an Answer to the amended Complaint.

On September 6, 2019, an Order granting Complainant’s motion for continuance was issued.  Additionally, a Hearing Notice was issued cancelling the September 9, 2019 hearing and rescheduling the hearing for October 23, 2019.

[bookmark: _GoBack]The initial hearing in this matter was held as scheduled on October 23, 2019.  The Complainant appeared pro se and testified on her own behalf.  The Complainant offered seven exhibits at the time of the hearing.  Complainant Exhibit Nos. 1, 3, 4, 5, and 6 were entered into the record and Complainant Exhibit Nos. 7 and 2 were not entered into the record based on the objection of PECO that the documents were pleadings and not actual exhibits.[footnoteRef:2]  Respondent appeared and was represented by Angela Lorenz, Esq., who presented the testimony of two witnesses, Aaron Saunders, field technician, and Glenn Pritchard, manager of the smart grid operations and technology group.  Respondent offered seven exhibits which were entered into the record at the time of the hearing.   [2:  	The Complainant requested that I reconsider this ruling excluding Complainant Exhibit Nos. 2 and 7 in a letter dated October 23, 2019.  However, the Complainant did not provide any legal reason as to why my initial ruling excluding the documents was incorrect; therefore, the ruling will stand.  ] 


		The hearing resulted in a 96-page transcript.  The record closed on November 25, 2019, when I received the transcript.
FINDINGS OF FACT

1. The Complainant is Eileen Walden, who resides at 1838 Cobden Road, Laverock, Pennsylvania 19038 (Service Address).  Tr. 11.  

1. The Respondent is PECO Energy Company.  

1. The Complainant receives gas and electric utility service from PECO.  Tr. 12.

1. The Complainant resides at the Service Address alone.  Tr. 13.  

1. The Service Address is a single-family home with four bedrooms, three bathrooms and a partially finished basement.  Tr. 24, 35.  

1. On January 23, 2018, Aaron Saunders, field service technician, visited the Service Address on a high bill investigation.  Tr. 43-44; PECO Exh. 3.  

1. Mr. Saunders was able to idle the meter.  Tr. 44; PECO Exh. 3.  

1. Idling the meter consisted of turning off the power to all appliances at the Service Address to determine if the meter would stop registering usage.  Tr. 44-45.  

1. Mr. Saunders also performed a passing load test with a 1500-watt space heater and found that the meter recorded 1494 watts out of the 1500-watt potential.  Tr. 46; PECO Exh. 3.  

1. Mr. Saunders also performed a partial appliance analysis, which found a 

furnace fan, baseboard heaters, and two space heaters with a total potential usage of 4,125 

KwH[footnoteRef:3].  Tr. 45; PECO Exh. 3. [3:  	Mr. Saunders also calculated potential usage for lighting for eight rooms in the Service Address of 65 KwH which is also included in the total potential usage.  PECO Exh. 3.  ] 


1. Mr. Saunders found that the Complainant’s usage was within her potential usage at the Service Address and there were no high bill issues.  Tr. 47-48.  

1. It is not possible for a meter to malfunction and then correct itself.  Tr. 47.  

1. As a courtesy, Mr. Saunders issued a one-time credit of 800 kilowatts on the Complainant’s account, based on the Complainant’s assertions that her usage was abnormal.  Tr. 48; PECO Exh. 3.  

1. On April 13, 2018, another PECO technician visited the Service Address, at the Complainant’s request, to do an instrument meter test and found that the meter was testing at 99.98% accurate on the first test and 99.96% accurate on the second test.  Tr. 49-50; PECO Exh. 5.  

1. The technician also performed an idle meter test and passing load test on the meter and found the meter to be accurate.  PECO Exh. 5.  

1. The technician found no foreign wiring or meter mix up at the Service Address.  PECO Exh. 5.  

1. Smart meters allow for two-way communications as indicated in Pennsylvania Act 129 of 2008.  Tr. 61.    

1. Two-way communications mean that the meter can send usage information to PECO and PECO can send commands to the meter, such as operation of the disconnect switch.  Tr. 61.  

1. PECO can also ensure the encryption of data from the meter and perform firmware upgrades to the meter remotely.  Tr. 62.  

1. PECO cannot alter or change the meter readings.  Tr. 62.  

1. The smart meters only register the amount of energy that is being consumed and does not interface with appliances in the residence.  Tr. 63.  

1. The Complainant’s usage increases with temperature drops.  Tr. 64; PECO Exh. 6.

1. In January 2018, the average daily temperature was 31 degrees Fahrenheit.  Tr. 65.

1. In January 2017, the average daily temperature was 39 degrees Fahrenheit.  Tr. 65.  

1. Usage data from the meter at the Service Address was transmitted and received by PECO with no signs of tampering or any other irregularities.  Tr. 68.  
  
26.  	There is no multiplier[footnoteRef:4] used in residential meters, only commercial  [4:  	A multiplier is a safety feature for commercial customers’ meters.  Due to the amount of power used by commercial customers, it would be unsafe to have instruments inside the meter reading usage.  Instead, the system uses instrument outside the meter called external current and potential transformers.  These devices change the amount of energy, the voltage levels, by known ratios or constants, to levels that could be safely measured by the meter.  Tr. 75-76.  
] 

properties that use more power.  Tr. 75-76.  

27.      	The Complainant’s usage for winter months from 2016-2017 and 2017-2018 is indicated in the chart below.  PECO Exh. 1.  

	Billing Period Dates
	KwH Used
	Heating Degree Days[footnoteRef:5] [5:  	Degree Day – A unit measuring the extent to which the outdoor mean (average of maximum and minimum) daily dry-bulb temperature falls below (in the case of heating) or rises above (in the case of cooling) an assumed base.  The base is normally taken as 65°F for heating and for cooling unless otherwise designated.  One degree-day is counted for each degree of deficiency below (for heating) or excess over (for cooling) the assumed base, for each calendar day on which such deficiency or excess occurs.  James H. Cawley and Norman Kennard, Rate Case Handbook, A Guide to Utility Ratemaking before the Pennsylvania Public Utility Commission, Glossary of Terms, Appendix Q (Pa. PUC 1983).
] 


	10/16/16-11/17/16
	592
	290

	11/17/16-12/20/16
	792
	746

	12/20/16-01/24/17
	819
	915

	01/24/17-02/22/17
	737
	713

	02/22/17-03/23/17
	672
	645

	03/23/17-04/21/17
	541
	300

	10/18/17-11/16/17
	1080
	307

	11/16/17-12/20/17
	2287
	762

	12/20/17-01/23/18
	2614
	1169

	01/23/18-02/21/18
	1500
	740

	02/21/18-03/23/18
	1398
	742

	03/23/18-04/20/18
	981
	508













DISCUSSION

The Public Utility Code, 66 Pa.C.S. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).  

To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa.Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).  

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).  

Complainant Requests after the Hearing

The Complainant sent multiple letters to my office after the hearing had taken place.  The Complainant had been told at the hearing that if she wished to have further evidence submitted, she would need to file a Motion to Reopen the Record with the Secretary’s Bureau and provide a specific reason as to why the record should be reopened and what she specifically would want to present at a further hearing in the motion.  Tr. 89-90.  The Complainant has failed to do that in this matter.  Further, the correspondence sent by the Complainant to my office does not contain any specific request to reopen the record nor does it contain what evidence she would wish to present.  The Complainant in her correspondence simply disputes PECO’s position in the case and the evidence that they presented at the hearing and does not indicate that there would be any new evidence which she would provide.  The Complainant had the opportunity to cross examine the witnesses at the hearing in this case.  The request is denied because the Complainant failed to present any “reason to believe that conditions of fact or of law have so changed as to require, or that the public interest requires, the reopening of the proceeding.”  See 52 Pa.Code § 5.571(d).  
[bookmark: bookmark]
High Bill Dispute

The Complainant contends that her bills are out of line for the amount of electricity she is using.  The Complainant asserts that she noticed a jump in her usage from December 2017 to April 2018.  The Complainant contends that PECO’s meter malfunctioned in some way.  

The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100.  

		The Commission explained the burden of proof set forth in Waldron as follows: 

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high. In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”

Nehemiah B. Thomas v. PECO Energy Company, Docket No. C-2010-2187197, at 5 (Order entered November 15, 2011) (emphasis in original).  

The Complainant’s usage for winter months from 2016-2017 and 2017-2018 are indicated in the chart below.  PECO Exh. 1.  

	Billing Period Dates
	KwH Used
	Heating Degree Days

	10/16/16-11/17/16
	592
	290

	11/17/16-12/20/16
	792
	746

	12/20/16-01/24/17
	819
	915

	01/24/17-02/22/17
	737
	713

	02/22/17-03/23/17
	672
	645

	03/23/17-04/21/17
	541
	300

	10/18/17-11/16/17
	1080
	307

	11/16/17-12/20/17
	2287
	762

	12/20/17-01/23/18
	2614
	1169

	01/23/18-02/21/18
	1500
	740

	02/21/18-03/23/18
	1398
	742

	03/23/18-04/20/18
	981
	508



On January 23, 2018, Aaron Saunders, field service technician, visited the Service Address on a high bill investigation.  Tr. 43-44; PECO Exh. 3.  Mr. Saunders was able to idle the meter.  Tr. 44; PECO Exh. 3.  Mr. Saunders also performed a passing load test with a 1500-watt space heater and found that the meter recorded 1494 watts out of the 1500-watt potential.  Tr. 46; PECO Exh. 3.  Mr. Saunders also performed a partial appliance analysis, which found a furnace fan, baseboard heaters, and two space heaters with a total potential usage of 4,125 KwH.  Tr. 45; PECO Exh. 3.  Mr. Saunders found that the Complainant’s usage was within her potential usage at the Service Address and he stated that there were no high bill issues.  Tr. 47-48.  Mr. Saunders testified that it is not possible for a meter to malfunction and then correct itself.  Tr. 47.  As a courtesy, Mr. Saunders issued a one-time credit of 800 kilowatts on the Complainant’s account, based on the Complainant’s assertions that her usage was abnormal.  Tr. 48; PECO Exh. 3.  

On April 13, 2018, another PECO technician visited the Service Address to do an instrument meter test and found that the meter was testing at 99.98% accurate on the first test and 99.96% accurate on the second test.  Tr. 49-50; PECO Exh. 5.  The technician also performed an idle meter test and passing load test on the meter and found the meter to be accurate.  PECO Exh. 5.  The technician found no foreign wiring or meter mix up at the Service Address.  PECO Exh. 5.  The meter tested within Commission standards.[footnoteRef:6] [6:  	No watthour meter which has an error in registration of more than 2.0% at light load or heavy load may be placed in service or allowed to remain in service without adjustment.  If, upon installation, periodic or other tests, a watthour meter is found to exceed these limits, it shall be adjusted or removed from service.  52 Pa.Code § 57.20.] 


PECO also presented the testimony of Glenn Pritchard, who is manager of the smart grid operations and technology group.  Mr. Pritchard testified that smart meters allow for two-way communications as indicated in Pennsylvania Act 129 of 2008.  Tr. 61.  Two-way communications mean that the meter can send usage information to PECO and PECO can send commands to the meter, such as operation of the disconnect switch.  Tr. 61.  PECO can also ensure the encryption of data from the meter and do firmware upgrades to the meter remotely.  Tr. 62.  Mr. Pritchard noted that PECO cannot alter or change the meter readings.  Tr. 62.  The smart meters only register the amount of energy that is being consumed and does not interface with appliances in the residence.  Tr. 63.  Mr. Pritchard stated that the Complainant’s usage increases with temperature drops.  Tr. 64; PECO Exh. 6.  Mr. Pritchard also noted that in January 2018, the average daily temperature was 31 degrees Fahrenheit, while in January 2017, the average daily temperature was 39 degrees Fahrenheit.  Tr. 65.  Mr. Pritchard testified that usage data from the meter at the Service Address was transmitted and received by PECO with no signs of tampering or any other irregularities.  Tr. 68.  He also noted that there is no multiplier used in residential meters, only commercial properties that use more power.  Tr. 75-76.  

While there does seem to be an increase in the Complainant’s usage at the Service address from the winter period of 2016-2017 to 2017-2018, it is clear that the electricity that the Complainant is using is within her energy usage potential.  It should also be noted that the temperatures were colder and there were more heating degree days in the winter of 2017-2018 as compared to the winter of 2016-2017.  Further, PECO performed two high bill investigations at the Service Address.  Mr. Saunders performed a potential usage survey and found that the Complainant was using within her potential usage and had not exceeded her potential usage at the Service Address.  Further, both technicians also performed testing on the meter, including instrument testing, which established that it was running properly and that there was no meter mix up or foreign wiring.  

The Complainant also alleged during the hearing that there may have been a security breach of the smart meter or some type of malfunction of the meter.  However, Ms. Walden did not allege that there were any issues with the meter before or after the winter period of 2017-2018.  Moreover, Mr. Saunders testified that a meter cannot malfunction and then correct itself.  Further, Mr. Pritchard testified that while there is two-way communication between PECO and the meter, this is in accordance the Act 129 of 2008 and so that the meter can send usage information to PECO and PECO can send commands to the meter, such as operation of the disconnect switch.  Moreover, PECO cannot alter or change the meter readings, and in this particular instance, the usage data from the meter at the Service Address was transmitted and received by PECO with no signs of tampering or any other irregularities.  Based on all of the above, the Complainant has not met her burden of demonstrating that there were irregularities in her bills from PECO or that she was experiencing any safety or reliability issues at the Service Address, and as such, her Complaint is dismissed.  
[bookmark: bookmark1]
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.  66 Pa.C.S. § 701.  

1. Pursuant to 66 Pa.C.S. § 332(a), the burden of proof in this proceeding is upon the Complainant.  

1. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  

1. The accuracy of the meter is an important factor in resolving billing disputes, but it is not the sole criterion.  The Commission stated that it will also consider the following factors:  the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  

1. In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”  Nehemiah B. Thomas v. PECO Energy Company, Docket No. C-2010-2187197, at 5 (Order entered November 15, 2011).  

1. The Complainant has failed to meet her burden to demonstrate that her bills were inaccurate or too high in violations of the Public Utility Code, Commission regulations or order.  

ORDER


		THEREFORE, 

		IT IS ORDERED:

1. That the Amended Complaint of Eileen Walden against PECO Energy Company at Docket No. F-2019-3011507 is denied and dismissed;

2.	That the record at Docket No. F-2019-3011507 be marked closed.  


Date:	March 3, 2020						/s/			
							Marta Guhl
							Administrative Law Judge
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