BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Deborah A. Redman					:
							:
	v.						:		C-2019-3013582
							:
Pennsylvania Electric Company			:



INTERIM ORDER
DENYING MOTION FOR DISQUALIFICATION

		On October 15, 2019, Deborah A. Redman (Complainant) filed a Formal Complaint against Pennsylvania Electric Company (Penelec) alleging a safety and reliability issue.  The Complainant referenced her “October letter and my complaints.”  Attached to her complaint is a letter dated October 9, 2019, which further references a letter dated September 16, 2019.  Specifically, the Complainant alleges that Penelec refuses to remove a wisteria which she claims, among other things, is life-threatening and a danger to the power lines.  According to the Complainant, the wisteria vines and runners on the power lines cause daily interruptions to her electricity service.  She also complains that she has been improperly billed for interrupted service and that Penelec employees have mocked her.  

		On November 6, 2019, Penelec filed an Answer and New Matter.  Penelec’s Answer denied the material allegations of the Complaint.  In New Matter, Penelec requested that the Complaint be referred to the Commission’s mediation unit.

		On December 16, 2019, the Complainant filed a Response to Respondent’s Answer and Opposition to Respondent’s Request for Mediation and Motion for Summary Judgment.  Penelec filed a response to the Motion for Summary Judgment on January 6, 2020.  By notice dated January 16, 2020, the motion was assigned to me for disposition.

		On January 30, 2020, I denied the Complainant’s motion for summary judgement.  After reviewing the Complainant’s motion and Penelec’s answer, I determined that the relevant facts were disputed and that a hearing was necessary.  I also denied the Complainant’s request to transfer the complaint to “a lay body of Meadville/Erie residents willing to hear it,”[footnoteRef:1] because the Commission does not have the authority to transfer a complaint to another tribunal.[footnoteRef:2]  I also directed that the complaint shall be scheduled for a hearing by telephone. [1:  	Complainant’s Opposition to Respondent’s Request for Mediation and Motion for Summary Judgement, ¶ 4.
]  [2:  	Interim Order Denying Motion for Summary Judgment (January 30, 2020).
] 


		By notice dated February 3, 2020, a telephonic hearing was scheduled to take place on March 24, 2020.  A prehearing order was also issued on February 3, 2020, which provided instructions for calling to participate in the hearing and also explained the procedures for the conduct of the hearing.

		On March 3, 2020, I received Complainant’s Motion for Recusal of Administrative Law Judge.[footnoteRef:3]  The Complainant states:
 [3:  	The certificate of service indicates that the Complainant’s motion was served on counsel for Penelec.  However, it does not appear that the motion was filed with the Commission’s Secretary’s Bureau.  52 Pa.Code § 1.4.  As a one-time courtesy the Complainant’s motion will be forwarded to the Secretary’s Bureau for filing.] 

This motion is based on the reasoning in Judge Long’s Interim Order Denying Motion for Summary Judgment (hereinafter Interim Order), dated 30 January 2020, which displays a striking bias against Dr. Redman and for Penelec, FirstEnergy, and CEO Jones that makes a mockery of the quasi-judicial process of the Pennsylvania Public Utility Commission (PUC), violates the Americans with Disability Act (ACA), and will not serve the Defendants, whose opposition to Complainant will open them up to an outpouring of wrath from the public and state and federal offices when the circumstances become public, that is, when the public learns that the ALJ and power companies’ refusal to eradicate the wisteria vines means that the sewage lines to the house remain clogged, forcing the mobility-impaired Complainant to stand and use the plunger on a daily basis in cold weather and to endure

	-- sewage water splashing up on her (legs, torso) and
	-- aerosolized sewage covering her and the bathroom.

(Complainant’s Motion, pp. 1-2 (footnote omitted)).  The Complainant also provides the following additional reasons:

(1) The ALJ accepts falsehoods as facts when making her decision to deny Dr. Redman’s Motion for Summary Judgement;

(2)	The ALJ changes the Defendants without any explanation, clearly prejudicing Complainant;

(3) 	The ALJ misrepresents Dr. Redman’s arguments in her Interim Order; 

(4) 	The ALJ’s Interim Order never mentions that Dr. Redman is disabled or that the conditions caused by the Defendants endanger her life. It instead advises Dr. Redman to “withdraw” from the proceedings rather than strengthen Dr. Redman’s ability to participate, which is the spirit of the PUC law and the ADA law;

(5)	The ALJ refuses to transfer Complainant’s case to a neutral tribunal even though there is precedent and the ADA would require it without precedent.[footnoteRef:4] [4:  	Complainant’s Motion at pp. 3, 6, 7, 8, 10.] 


The Complainant represents that she contacted counsel for Penelec, and that Penelec opposes the motion.

The Commission’s Rules of Practice and Procedure permit parties to file a motion for disqualification of a presiding officer, pursuant to 52 Pa.Code § 5.482, which states as follows:

		§ 5.482. Disqualification of a presiding officer.

 (a)  A party may file a motion for disqualification of a presiding officer which shall be accompanied by affidavits alleging personal bias or other disqualification. 

 (b)  A presiding officer may withdraw from a proceeding when deemed disqualified in accordance with law. 

 (c)  A motion for disqualification shall be served on the presiding officer and the parties to the proceeding. 

 (d)  The presiding officer will rule upon a motion for disqualification within 30 days of receipt. Failure to rule upon a motion for disqualification within 30 days of its receipt will be deemed to be a denial of the motion. 

(e)  The ruling of the presiding officer on a motion for disqualification is subject to the interlocutory appeal procedure in §  5.303 (relating to Commission action on petition for interlocutory review and answer).


Although styled as a motion for recusal, I will treat the Complainant’s’ motion as a motion for disqualification.  It is presumed that the judge has the ability to determine whether he will be able to rule impartially and without prejudice.[footnoteRef:5] The Supreme Court of Pennsylvania has stated that once a motion for recusal has been made, "it is the duty of the judge to decide whether he feels he can hear and dispose of the case fairly and without prejudice  . . . ."[footnoteRef:6]  However, it is also a duty of a judge to preside where there is no valid reason for disqualification.[footnoteRef:7]   [5:  	Commonwealth v. Druce, 848 A.2d 104, 108 (Pa. 2004).
]  [6:  	Commonwealth v. Travaglia, 661 A.2d 352, 369-370 (Pa. 1995); Reilly v. Southeastern Pennsylvania Transportation Authority, 489 A.2d 1291, 1300 (1985).
]  [7:  	Sharp v. Johnson, 2007 U.S. Dist. LEXIS 76254, *9, (W.D. Pa. 2007)(citing Edwards v. U.S., 334 F.2d 360, 362 n.2 (5th Cir. 1964); United States v. Hall, 424 F. Supp. 508, 534 (W.D. Ok. 1975), aff'd, 536 F.2d 313 (10th Cir. 1976)).  See also 66 Pa.C.S. § 334(a).
] 


The Complaint did not include the affidavit required by Section 5.482, showing facts which support her motion.  However, the Commission’s rules permit me to overlook this procedural defect.[footnoteRef:8]  It is readily apparent from the Complainant’s motion that she believes I will be personally biased in favor of Penelec and against her, in large part, because I denied her motion for summary judgment.   [8:  	52 Pa.Code § 1.2.
] 


A party moving for recusal must show facts that demonstrate personal bias or prejudgment on the part of the presiding officer exist.[footnoteRef:9]  Merely questioning my impartiality is not sufficient to warrant recusal.  If that was so, then any judge may be compelled to recuse him or herself just because the issue was raised.  Only facts, not conclusions, are relevant in deciding a motion for disqualification.[footnoteRef:10]  The Complainant has provided no factual support for a claim that I am personally biased towards or against any party in this case or that I have prejudged these proceedings.   [9: 	 52 Pa.Code § 5.482 (a); See DeLone v. PECO Energy Company, Docket C-20066721 (Opinion and Order entered July 18, 2008); United States v. Thomas, 299 F. Supp. 494, 499 (E.D. Missouri 1968).
]  [10: 	 United States v. Thomas.  
] 


“Personal bias,” has been defined as attitudes, opinions, or comments which are "based on purely personal feelings towards the parties in a case."[footnoteRef:11]  It is a personal feeling about a party that causes the decision-maker to favor or disfavor that party.  To be disqualifying, personal bias must result in an opinion on the merits of a case not supported by the record.[footnoteRef:12]  That personal bias must be pronounced, as even intemperate or vehement statements do not require disqualification.[footnoteRef:13]  An adverse ruling is not sufficient to establish a personal bias.[footnoteRef:14] [11:  	Johnson v. Trueblood, 629 F.2d 287, 291 (3d Cir. 1980).
]  [12:  	United States v. Grinnell Corp., 384 U.S. 563, 583, 86 S.Ct. 1698, 1710 (1966).  See Zied v. PECO Energy Company, Docket No. F-2015-2500342 (Opinion and Order entered September 15, 2016).
]  [13:  	Johnson, 629 F.2d at 291;  Knapp v. Kinsey, 232 F.2d 458 (6th Cir. 1956).  ]  [14: 	 Berger v. United States, 255 U.S. 22, 41 S. Ct. 230, 65 L. Ed. 481 (1921); United States v. Beneke, 449 F.2d 1259 (Eighth Cir. 1971).] 


[bookmark: _GoBack]In this case, I have no doubt about my ability to be impartial.[footnoteRef:15]  My impartiality has not been reasonably questioned because the Complainant has failed to provide any factual support for her assertion that she cannot receive a fair hearing without bias, hostility, or prejudgment.[footnoteRef:16]  Merely denying her motion for summary judgement is not sufficient to demonstrate that I have prejudged her dispute in favor of Penelec.  The crux of the ruling was simply that both parties averred facts in support of their positions which precluded me from entering a judgement in the Complainant’s favor solely on the basis of her motion.  Indeed, a hearing has been scheduled which will provide the Complainant with ample opportunity to present her evidence and establish the facts in support of the allegations made in her complaint.   Accordingly, the Complainant’s Motion for Recusal of Administrative Law Judge is denied. [15:  	66 Pa.C.S. § 331(c).
]  [16:  	Pennsylvania Publications v. Public Utility Commission, 152 Pa.Super. 279, 32 A.2d 40, reversed on other grounds, 349 Pa. 184, 36 A.2d 777, 153 ALR 457 (1943).  
 ] 


The Complainant alleges in her motion that her disability has not been considered.  The Complainant represents that she has mobility issues.  Although she did not make any specific request for a particular accommodation, her hearing was scheduled to take place by telephone.  Based on the information gleaned from her filings, it did not appear that her mobility issues would preclude her participation in her hearing by telephone.  However, where a litigant’s requested accommodation does not impose an undue hardship to the Commission or to other litigants involved in any case before the Commission, the requested accommodation may be considered.  Where, in the judgment of the Commission, a requested accommodation may either pose an undue hardship to the Commission or to other litigants involved in any case before the Commission, the Commission will attempt, where possible, to find a reasonable alternative accommodation.[footnoteRef:17]  Accordingly, if the Complainant wishes to request a reasonable accommodation, she may make the request as set forth in the ordering paragraphs below. [17:  	Zied v. PECO Energy Company, Docket F-2015-2500342 (Opinion and Order entered September 15, 2016).] 


THEREFORE

IT IS ORDERED:

1.	That the Complainant’s Motion for Recusal of Administrative Law Judge is denied.

2.	That to the extent Complainant is seeking any specific accommodations regarding the March 24, 2020 hearing, in consideration of her health condition or limitations, Complainant shall provide specific information and documentation substantiating her disability, as well as the specific accommodation which she is seeking with as much specificity as possible, along with any documentation supporting such request, to counsel for Respondent and the undersigned presiding officer, on or before Friday, March 13, 2020. 

3.	That the Respondent may file a response to a request by  the Complainant on or before March 18, 2020.

3.	The parties are reminded that any correspondence or motions should be served on me directly, on Respondent’s counsel and filed with the Commission’s Secretary’s Bureau.  

4.	That all other provisions of the February 3, 2020 Prehearing Order remain in effect.


[bookmark: _Hlk505862083]Date:  March 4, 2020							/s/				
							Mary D. Long
							Administrative Law Judge
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