[bookmark: _Hlk34652369]BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



600 Scranton, LLC				:
						:
		v.				:		C-2019-3014952
						:
PPL Electric Utilities Corporation		:



ORDER LIMITING THE SCOPE OF PROCEEDINGS

		This Order is issued subject to the authority granted to presiding officers under the Commission’s regulations at 52 Pa. Code § 5.483.  The Order is limited to ruling on the scope of these proceedings.  A separate Initial Decision will be issued with respect to the Petition to Intervene filed by AKSD Discount Stores a/k/a P&R Discounts in this matter.

HISTORY

On December 13, 2019, 600 Scranton LLC (Complainant) filed a Complaint against PPL Electric Utilities Corporation (PPL or Respondent) alleging that PPL had misbilled Complainant and had failed to provide notice before a termination of service in December, 2019.  Complainant requested the following relief:

[bookmark: _Hlk34381763]1. 	Order PPL to honor the request of 600 Scranton for an Audit of the Electric
Service on the Sugarmans Premises for the purpose of reducing consumption and
demand pursuant to Act 129.

2. 	Order PPL to replace the primary Meter for the 600 Scranton Electric 			Service which is inaccurate and at the End of its Service Life with a Smart 			Meter pursuant to Act 129.

3. 	Order PPL to honor the demand of 600 Scranton LLC for installation of separate Smart Meters providing service to the remaining two unmetered Tenants (Kost Tire, P&R Discount Foods) pursuant to Act 129.

4. 	An appropriate remedy for the unauthorized assignment of Rate LP-4 RTP and violation of the Default Provider Requirements, that being a recalculation of the Rate charged to 600 Scranton for the period July 1, 2017 to the present from LP-4 RTP to the PPL Basic Rate LP-4.


		On January 2, 2020, PPL filed an Answer to the Complaint admitting in part and denying in part the assertions therein.  PPL denied that it had violated any provision of the Public Utility Code or the regulations of the Commission.  PPL specifically denied that at any point in time did PPL bill Complainant for service at any rate other than the rate Complainant is legally obligated to pay.  PPL denied that it had charged Complainant a rate without proper notice and authorization.  PPL asserted that all rates billed were as set forth in PPL Electric’s published tariff.  PPL denied that it had engaged in any activities which prevented Complainant from implementing energy efficiency and conservation measures.  PPL denied any failure to notify Complainant of a prospective termination of services.  Answer of PPL at Paragraph 4.

On January 9, 2020, a hearing Notice was issued setting a telephonic hearing in this case for February 20, 2020.

On January 17, 2020, Complainant filed a Motion requesting that the hearing on February 20, 2020, be converted to a Preliminary Conference to facilitate discovery, among other matters.  PPL did not file an Answer to that Motion.

[bookmark: _Hlk34399936]On February 6, 2020, AKSD Discount Stores a/k/a P&R Discounts (AKSD or Petitioner) filed a Petition to Intervene in this matter pursuant to 52 Pa. Code § 5.71 et seq.  

[bookmark: _Hlk34381400]On February 14, 2020, Complainant filed an Answer to AKSD’s Petition to Intervene in which Complainant asked that the Petition be denied as factually inaccurate and legally insufficient.

On February 20, 2020, an on the record initial prehearing conference took place originating from the Commission’s office in Harrisburg, Pennsylvania.  Thomas Jones, Jr., Esquire appeared on behalf of the Complainant.  Also participating was David Kurtz, acting General Manager of 600 Scranton.  Kimberly G. Krupka, Esquire, appeared on behalf of the Respondent, PPL.  Nyles R. Wren, Esquire, appeared on behalf of the Petitioner, AKSD.  A transcript of 49 pages was produced and filed by the court reporting service on March 3, 2020.

DISCUSSION

		At the heart of this matter is a termination of electric service to the business premises of 600 Scranton for a period of approximately four days from December 12, 2018 to December 16, 2018.  The termination was the result of a billing dispute which centers on whether Complainant is being correctly billed under the terms of Respondent’s tariff.  There is also an outstanding issue as to whether a termination notice was provided to 600 Scranton prior to the termination of electric service on or around December 12, 2019.

Limitation of Issues

		In its original Complaint, 600 Scranton asked that the Commission order PPL to do the following:

 1. 	Order PPL to honor the request of 600 Scranton for an Audit of the Electric
Service on the Sugarmans Premises for the purpose of reducing consumption and
demand pursuant to Act 129.

2. 	Order PPL to replace the primary Meter for the 600 Scranton Electric 			Service which is inaccurate and at the End of its Service Life with a Smart 			Meter pursuant to Act 129.

3. 	Order PPL to honor the demand of 600 Scranton LLC for installation of separate Smart Meters providing service to the remaining two unmetered Tenants (Kost Tire, P&R Discount Foods) pursuant to Act 129.

[bookmark: _Hlk34382376]4. 	An appropriate remedy for the unauthorized assignment of Rate LP-4 RTP and violation of the Default Provider Requirements, that being a recalculation of the Rate charged to 600 Scranton for the period July 1, 2017 to the present from LP-4 RTP to the PPL Basic Rate LP-4.


In considering the scope of this proceeding, it is necessary to bear in mind some of the essential laws and principles that define the limited authority of the Public Utility Commission.  The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly as contained in the Public Utility Code.  Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992) alloc. denied, 637 A.2d 293 (Pa. 1993).

[bookmark: _Hlk34662637]The statute at 66 Pa. C.S. §1501 governs any allegations of unreasonable or inadequate service.  Pursuant to 66 Pa. C.S. §1501, the Commission has original jurisdiction over the reasonableness and adequacy of public utility service.  Elkin v. Bell Telephone Co., 372 A.2d 1203 (Pa. Super. 1977) aff’d 420 A.2d 371 (Pa. 1977); Behrend v. Bell Telephone Co., 243 A.2d 346 (Pa. 1968).  As a general proposition, neither the Public Utility Code nor the Commission’s regulations require public utilities to provide constantly flawless service.  The Public Utility Code at 66 Pa. C.S. §1501 does not require perfect service or the best possible service but does require public utilities to provide reasonable and adequate service.  Analytical Laboratory Services, Inc. v. Metropolitan Edison Co., Docket No. C-2006608 (Order entered December 21, 2007); Emerald Art Glass v. Duquesne Light Co., Docket No. C-00015494 (Order entered June 14, 2002); Re: Metropolitan Edison Co., 80 Pa. PUC 662 (1993).

		It is well established that the Commission does not have the authority to order a public utility to pay monetary damages. See Byer v. Peoples Natural Gas Co., 380 A.2d 383 (Pa. Super. 1977) (holding that the Commission does not have the authority to award damages); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977) (holding that the Commission does not have the authority to award damages), DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  While a Commission Administrative Law Judge may impose a civil penalty on a utility if warranted, those funds will go to the state General Fund, not to a Complainant.

		“The business and property of a public utility company are subject to reasonable regulation in the public interest but, subject to such regulation, the company may manage its own affairs to the fullest extent.  A utility,  ‘ . . . manages its own affairs to the fullest extent consistent with the protection of the public's interest, and only as to such matters is the commission authorized to intervene, and then only for the special purposes mentioned in the act. The Public Utility Commission is not a super board of directors for the public utility companies of the State and it has no right of management of them.  Its sole power is to see that in the matter of rates, service and facilities, their treatment of the public is fair.’”  Pennsylvania Tele. Corp. v. Pa. P.U.C., 153 Pa. Super. 316 (Pa. Super. Ct. 1943), citing Bell Tel. Co. of Pa. v. Driscoll, 343 Pa. 109, 21 A.2d 912 (1941).

A utility tariff has the force and effect of law in Pennsylvania, and is legally binding upon the utility, its customers and the public. 66 Pa. C.S. § 1303; DiSanto v. Dauphin Consolidated Water Supply Company, 436 A.2d 197 (Pa. Super. 1981); Brockway Glass Co. v. Pa. Pub. Util. Comm’n., 437 A.2d 1067 (Pa. Cmwlth 1981).

		With these principles in mind, the Commission does not have the authority to order PPL to perform an energy audit of a specific customer’s or customers’ premises and usage; however, the Commission does have the authority to consider any alleged violation by a utility of its tariff.  This is not an implication that such a violation has occurred.

[bookmark: _Hlk34662385][bookmark: _Hlk34662458][bookmark: _Hlk24011086]The Commission does not have the authority to order a utility to perform meter replacement from analog to “smart meters,” outside of the provisions of Act 129 and the utility’s Commission-approved Act 129 compliance plan.  By way of background, on October 15, 2008, Governor Edward Rendell signed House Bill 2200 into law as Act 129 of 2008, with an effective date of November 14, 2008.  This was codified as part of 66 Pa. C.S. § 2807.  The Act expanded the Commission’s energy conservation oversight responsibilities and imposed new requirements on electric distribution companies (EDCs), with the overall goal of reducing energy consumption and demand.   One of those new requirements was for the deployment of smart meters.  66 Pa. C.S. §2807(f)(2) states:

Electric distribution companies shall furnish smart meter technology
as follows:

(i)  Upon request from a customer that agrees to pay
the cost of the smart meter at the time of the request.

(ii)  In new building construction.

(iii)  In accordance with a depreciation schedule
not to exceed 15 years.

		No authority has been conveyed to the Commission with respect to smart meter placement beyond that stated in the law.

[bookmark: _Hlk34404130] 		The issues in the Complaint which the Commission has the authority to adjudicate are: (1) the allegation that PPL assigned 600 Scranton an incorrect rate, that allegedly being Rate LP-4 RTP, and any alleged violation of default service provider requirements, if relevant; (2) billing disputes, particularly the lawfulness of a recalculation of the rate charged to 600 Scranton for the period July 1, 2017 to the present from LP-4 RTP to the PPL Basic Rate LP-4; and, (3) whether PPL complied with the regulations of the Commission and its tariff relative to termination notices.  Absent the amendment of its Complaint by 600 Scranton, these issues define the scope of this proceeding.

		I would point out that as the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code.  66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that Respondent was responsible for the problems alleged in the Complaint through a violation of the Public Utility Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654,602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.   A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).
		
		Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied its burden of proof.  The Complainant now has to provide some additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

		While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the scope of this proceeding is limited to: (1) the allegation that PPL assigned 600 Scranton an incorrect rate, that allegedly being Rate LP-4 RTP, and any alleged violation of default service provider requirements, if relevant; (2) billing disputes, particularly the lawfulness of a recalculation of the rate charged to 600 Scranton for the period July 1, 2017 to the present from LP-4 RTP to the PPL Basic Rate LP-4; and, (3) whether PPL complied with the regulations of the Commission and the provisions of PPL’s tariff relative to termination notices.

		2.	That this case will be scheduled for an evidentiary hearing.


Date:  March 10, 2020						/s/			
							Dennis J. Buckley
							Administrative Law Judge
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