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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Adam Kessler (Complainant or Mr. Kessler) filed on September 27, 2019, to the Initial Decision on Remand (Initial Decision or I.D.) of Administrative Law Judge (ALJ) Marta Guhl, issued on September 20, 2019, in the above-captioned proceeding.  Replies to Exceptions were filed by PECO Energy Company (PECO) on November 21, 2019.[footnoteRef:1]  For the reasons stated below, we shall deny  the Complainant’s Exceptions and adopt the ALJ’s Initial Decision that denied the Complainant’s request for a payment arrangement because he did not satisfy his burden to demonstrate that he is eligible for same pursuant to the Public Utility Code (Code). [1: 	Counsel for PECO asserts that it was never served with the Complainant’s Exceptions and that PECO only learned of their filing when it checked the docket on November 20, 2019.  PECO endeavored to submit its Replies as soon as was feasible thereafter, namely the next day.  Considering the circumstances, we will exercise our discretion to consider PECO’s Replies to Exceptions.  See, 52 Pa. Code §1.2(a) (pertaining to liberal construction of procedural rules to promote just and speedy resolution of proceedings). ] 


I. History of the Proceeding

On October 15, 2017, Mr. Kessler filed a Formal Complaint (Complaint) with the Commission seeking a payment arrangement on his account.  Complaint at 2.  In his Complaint, Mr. Kessler did not request any other relief.  Id. 

On November 8, 2017, PECO filed an Answer and New Matter (Answer).  In its Answer, PECO denied all of the Complaint’s material allegations of fact and conclusions of law.  Answer at 2-4.  In its New Matter, PECO averred that the Complainant cannot receive a payment arrangement because he has an active Chapter 13 bankruptcy proceeding that is pending in the Eastern District of Pennsylvania.  Id. at 4-5.

Mr. Kessler did not file any responses to New Matter. [footnoteRef:2]  [2:  	Under our Regulations, failure to file a timely response to new matter may be deemed a default, and relevant facts stated in the new matter may be deemed to be admitted.  52 Pa. Code § 5.63(b).] 


An initial hearing was scheduled and then rescheduled at the request of the parties for March 23, 2018.  On the eve of the hearing, Mr. Kessler emailed PECO indicating that he wanted to withdraw his complaint.  PECO did not oppose that withdrawal and ALJ Guhl issued an Initial Decision dismissing the complaint on June 25, 2018.  Mr. Kessler filed Exceptions to the Initial Decision on July 25, 2018, disputing the factual basis underlying his request to withdraw the Complaint.  PECO filed Replies to Exceptions on July 31, 2018.  On January 17, 2019, the Commission entered an Opinion and Order granting the Complainant’s Exceptions and remanding the matter for a hearing as deemed necessary.

On April 10, 2019, a Hearing Notice was issued and on May 21, 2019, ALJ Guhl convened the hearing as noticed.  The Complainant appeared pro se and testified on his own behalf.  PECO was represented by counsel and presented the testimony of one witness and offered seven exhibits into the record.  The record closed on June 24, 2019, upon the ALJ’s receipt of the 48-page hearing transcript.

On September 20, 2019, ALJ Guhl issued an Initial Decision on Remand dismissing the Complaint for lack of jurisdiction due to the pendency of the Complainant’s bankruptcy proceeding.  

		The Complainant filed Exceptions[footnoteRef:3] on September 27, 2019.  On November 21, 2019, PECO’s Replies to Exceptions followed.  This Opinion and Order disposes of the Complainant’s Exceptions. [3: 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, as previously noted, we retain discretion to liberally construe our procedural rules to secure a just and speedy resolution of a proceeding.  Particularly where, as here, the Complainant is appearing pro se, and doing so will not affect the substantive rights of the parties, we will treat the Exceptions as having been properly filed.  See, 52 Pa. Code § 1.2(d) (the liberal construction provisions apply with particularity in proceedings involving pro se litigants). ] 

II.	Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the respondent utility, PECO, is responsible or accountable for the problem described in the Complaint through a violation of the Code or a regulation or order of the Commission.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 602 A.2d 863 (Pa. 1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the respondent.  Se-Ling Hosiery, Inc. v. Margulies, 70 A.2d 854 (Pa. 1950).  

Additionally, this Commission’s decision must be supported by substantial evidence in the record, which is defined as evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 413 A.2d 1037 (Pa. 1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the complainant, shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v Pa. PUC, 443 A.2d 1371 (Pa. Cmwlth. 1982), aff’d, 433 A.2d 1234 (Pa. 1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

It is well settled that the Commission cannot exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. PUC, 43 A.2d 348 (Pa. Super. Ct. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf. Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Super. Ct. 1992).  Furthermore, it is a long-standing principle that the question of jurisdiction over the subject matter of a dispute may be raised at any time and must be considered.  See, West Penn Power Company Petition for Declaratory Order Re Clean Air Act Compliance Plan, Docket No. P-00910511 (Order entered July 22, 1991) 1991 Pa. PUC LEXIS 151; Sophia Poole v. Columbia Gas of Pa., Inc., Docket No. Z‑00109922, (Order entered June 19, 1995) 1995 Pa. PUC LEXIS 53. 
Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJ’s Initial Decision

In her Initial Decision on Remand, ALJ Guhl made sixteen Findings of Fact and reached six Conclusions of Law.  Those Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are expressly or by necessary implication overruled or modified by the Opinion and Order.  

In addition to taking evidence on the status of Mr. Kessler’s account with PECO and his household income, ALJ Guhl also found, based upon credible evidence of record, that Mr. Kessler had filed a petition for Chapter 13 bankruptcy on October 6, 2014, I.D. at 4, Finding of Fact No. 10, Tr. at 36, 38 and PECO Exh. 2.  In addition, the ALJ found that PECO had set aside the pre-petition balance of $5,601.82 after it was notified of the bankruptcy proceeding.  I.D. at 4, Finding of Fact No. 11, Tr. at 36, PECO Exh. 2.  ALJ Guhl found that the Complainant’s bankruptcy proceeding is awaiting discharge, I.D. at 10, Finding of Fact No. 12, Tr. at 39 and that the Complainant’s total balance with PECO is $8,049.08, which are all post-petition arrears.  I.D. at 4, Finding of Fact No. 16, Tr. at 32, PECO Exh. 1.  The Complainant has not made any payments on his account since March 21, 2018, I.D. at 4, Finding of Fact No. 14, Tr. at 33, PECO Exh. 1, and between October 9, 2017 and March 21, 2018, the Complainant made only four payments on his account.  I.D. at 4, Finding of Fact No. 15, Tr. at 33, PECO Exh. 1.  

Noting that the Complainant carries the burden of proof in this matter, the ALJ discussed the effect of the Complainant’s pending bankruptcy petition on his request for the establishment of a payment arrangement.  She explained that, because the Complainant’s bankruptcy proceeding was awaiting discharge, the Commission lacks jurisdiction in this matter.  Citing both the federal statute vesting jurisdiction over civil proceedings arising under Title 11 in the federal courts and their bankruptcy courts, 28 U.S.C. § 1334 (a) and (e), and recent Commission decisions, the ALJ astutely noted that it is well established that the Commission lacks jurisdiction to order a payment arrangement for a debtor with an active Chapter 13 bankruptcy proceeding, even where the balance is a post-bankruptcy filing arrearage.  I.D. at 6-8, citing Danjou v. West Penn Power Company, Docket. No. F-2018-3006430 (Order entered July 22, 2019) (Danjou).[footnoteRef:4]  [4:  	See also, Carla Matrunics v. West Penn Power Company, Docket No. C‑2017-2617235 (Order entered January 9, 2020).] 


The ALJ detailed that the Commission had recently dealt with issues related to requests for payment arrangements on arrears that accrued after the filing of Chapter 13 bankruptcy in Danjou.  According to the ALJ, the Commission explained that a complainant is not eligible for a Commission-issued payment arrangement while a Chapter 13 bankruptcy is awaiting discharge:

	As referenced above, pursuant to 28 U.S.C. § 1334, federal district courts and their United States Bankruptcy Courts have jurisdiction over all civil proceedings arising under Title 11, including a Chapter 13 petition for bankruptcy.  Section 1334 further establishes that the bankruptcy court has exclusive jurisdiction of all property of the debtor.  See, Title 28 of the United States Code Section 1334, 28 U.S.C. § 1334 (a) and (e) pertaining to jurisdiction of the federal district courts and their bankruptcy courts).

	Unlike a Chapter 7 bankruptcy proceeding (in which a debtor’s estate is expeditiously liquidated and distributed to creditors), a Chapter 13 bankruptcy allows a debtor to repay debts under the management of a bankruptcy trustee, who controls the debtor’s estate and makes distributions (based on determinations of the debtor’s income and expenses) until the bankruptcy petition is discharged or dismissed.  Pursuant to Chapter 13 of the Bankruptcy Code, 11 U.S.C. §1306(a)(1) and (2), the debtor’s estate includes both property and earnings acquired ‘…after the commencement of the case but before the case is closed, dismissed, or converted to a case under chapter 7, or 11, or 12 of this title [11 USCS §§ 701 et seq., or 1201 et seq.], whichever occurs first.’  By statute, the debtor’s assets (with certain limited exceptions not relevant here), whether acquired pre- or post-petition, are included within the estate for disposition by the Bankruptcy Court.  As explained by the United States Court of Appeals for the Third Circuit in Begley v. Philadelphia Electric Co., 760 F.2d 46, 50 (3d Cir. Pa. 1985), discussing a Commission proceeding (Anyanwu v. Philadelphia Electric Co., 55 Pa. P.U.C. 221 (1981)), ‘Further, Anyanwu involved a Chapter 13 reorganization, under which the bankruptcy court retains jurisdiction over both the pre-petiion and post-petition income and obligations….’.  Id.

	It is well-established that the Commission lacks jurisdiction to order a payment arrangement for a debtor with an active Chapter 13 bankruptcy proceeding, even where the balance is a post-bankruptcy filing arrearage.  See, Lekawa v. West Penn Power Company and Titan Gas & Power, LLC, Docket No. F-2017-2629733 (Final Order entered January 17, 2019), citing Perez v. PECO Energy Company, Docket No. C-2016-2551605 (Final Order entered May 18, 2017); Chavous v. PECO Energy Company, Docket No. F‑2010‑2215689 (Final Order entered December 20, 2011); Kossman v. PECO Energy Company, Docket No. C‑2017‑2583425 (Final Order entered August 31, 2017).

	Since the nature of a Chapter 13 bankruptcy is an on-going repayment plan in which all of a debtor’s assets (including property, income and debts acquired pre-petition and post-petition) are included in the debtor’s estate under the exclusive control of the bankruptcy trustee, the Commission is without jurisdiction to issue an order that affects the disposition of income or assets of a debtor who has an active Chapter 13 bankruptcy proceeding even where the subject of the payment arrangement is a post-petition arrearage.

Danjou at 7-9.  I.D. at 7-8.

	Based upon the fact that the Complainant’s bankruptcy claim is still awaiting discharge, and even though the Complainant is seeking a payment arrangement on arrears that have accrued since the time that he filed his Chapter 13 bankruptcy petition, the ALJ concluded that the Commission lacks jurisdiction in this matter.  I.D. at 8.  The ALJ thus determined that the Complainant’s complaint must be dismissed.  Id.
Exceptions and Replies

		The Complainant’s Exceptions consist of a letter containing a single paragraph wherein he asserts that his bankruptcy proceeding, which was pending at the time of the hearing held in this matter, has since been discharged.  The Complainant invites the Commission to contact the bankruptcy trustee to verify his assertion of discharge, but he does not supply any documentary evidence of same.  Exceptions at 1.

In its Replies to Exceptions, PECO asserts that the Complainant’s single Exception should be denied, because there has been no change in the pendency of the Complainant’s bankruptcy proceeding.  Replies to Exceptions at 2.[footnoteRef:5]  PECO asserts that all evidence points to the contrary of the Complainant’s claim of discharge, and PECO attached, as Exhibit “1” to its Replies, a copy of the Bankruptcy Docket Case Summary as listed on the Public Access to Court Electronic Records (PACER) as of November 20,  [5:  	We observe that the format of PECO’s Replies to Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that replies to exceptions be numbered, and that PECO’s short Replies contain no page numbers.  The brevity of the document cures this problem, but adherence to the Commission’s regulations going forward is encouraged.] 

2019.  Replies to Exceptions at 2 and Replies Exh. 1.  PECO explains that the Bankruptcy Docket Case Summary clearly indicates that the Complainant’s bankruptcy “awaits discharge.”  Replies to Exceptions at 2.  PECO also notes that as of the date of PECO’s filing of its Replies, and according to the Bankruptcy Docket Case Summary, the most recent filing in the bankruptcy occurred on September 5, 2019.  Replies to Exceptions at 2.  PECO requests that the Commission deny the Complainant’s Exceptions and uphold ALJ Guhl’s Initial Decision dismissing the complaint for lack of jurisdiction. 

Disposition

Based on a review of the record and the Exceptions and Replies thereto, Mr. Kessler’s Exceptions are denied and the ALJ’s Initial Decision is affirmed.  As the proponent of an Order establishing a payment arrangement, the Complainant bears the burden of proof in this proceeding.[footnoteRef:6]  Mr. Kessler must prove that his bankruptcy has been discharged in order to be eligible for a payment arrangement from the Commission, but he has failed to do so.  Mr. Kessler has not provided any new evidence related to the status of his bankruptcy proceeding. [6:  	66 Pa. C.S. § 332(a).] 


As the ALJ correctly concluded in the Initial Decision, and as Mr. Kessler does not dispute, it is well established that the Commission lacks jurisdiction to order a payment arrangement for a customer with an active Chapter 13 bankruptcy proceeding. [footnoteRef:7]  Mr. Kessler has failed to produce evidence of bankruptcy discharge.  He therefore has not carried his burden of proving that this Commission has jurisdiction to consider his request for a payment arrangement.  Mr. Kessler is free to request a payment arrangement when he can demonstrate that his bankruptcy has been discharged.  Therefore, the Complaint is dismissed for lack of jurisdiction.   [7:  	Carla Matrunics v. West Penn Power Company, Docket No. C‑2017‑2617235 (Order entered January 9, 2020).] 


We also note that since the filing of this complaint, Mr. Kessler’s account balance has increased from approximately $3,000 to over $8,000 at the time of the hearing.  This is Mr. Kessler’s post-bankruptcy petition balance, so it does not include his approximately $5,600 balance that PECO set aside after being notified of the bankruptcy filing.  At the time of the hearing on remand in May 2019, Mr. Kessler had not made any payments on his account since March 2018.  Mr. Kessler is responsible for paying the undisputed portion of his bills on or before the billing due date while this complaint is pending.[footnoteRef:8]  [8:  	52 Pa. Code § 56.81 (Authorized termination of service), 56.164 (Termination pending resolution of the dispute), 56.181 (Duties of parties; disputing party’s duty to pay undisputed portion of bills…).] 


III. Conclusion

Based upon our review, we shall deny the Complainant’s Exceptions and  adopt the ALJ’s Initial Decision consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions filed by Adam Kessler on September 27, 2019 at Docket No. C-2017-2630792, are denied consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Marta Guhl is adopted consistent with this Opinion and Order.  

3.	That the Formal Complaint filed by Adam Kessler on October 15, 2017, at Docket No. C-2017-2630792, is dismissed.
4.	That the Secretary’s Bureau shall mark this proceeding closed.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  March 12, 2020
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