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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Jeffrey A. Watson, issued on January 17, 2020, in the above-captioned proceeding.  Exceptions have not been filed.  However, we have exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall vacate the Initial Decision, consistent with this Opinion and Order.

History of the Proceeding

		On June 11, 2018, Katherine E. Hubel (Complainant or Ms. Hubel) filed a Formal Complaint (Complaint) against Duquesne Light Company (Duquesne or the Company) alleging that Duquesne was threatening to shut off electric service to her property because she refused installation of a smart meter.  Ms. Hubel averred that she did not consent to the installation because of safety issues and negative health consequences.  Complaint at 2.  The Complainant requested that the Commission inform Duquesne that the Company has no authority to force customers against their will to accept a smart meter.  According to Ms. Hubel, “[i]t especially would be inappropriate for someone whose physician has deemed it as harmful to the client’s health.”  Id. at 3. 

On July 2, 2018, Duquesne filed an Answer with New Matter in response to the Complaint.  In the Answer, Duquesne denied all material allegations in the Complaint stating that the Company is required by Act 129 of 2008 (Act 129 or the Act)[footnoteRef:1] to install a smart meter.  According to Duquesne, it advised the Complainant that for the Company to continue to provide electric service to her property, it must install a smart meter at the property.  Duquesne further averred that it advised Ms. Hubel that it would terminate service if she refused permission to install a smart meter at her home.  In the New Matter, Duquesne reiterated its obligations under Act 129 to install smart meters and its obligation to its Commission-approved tariff regarding access to the Company’s meter.  Therefore, Duquesne requested that the Commission dismiss the Complaint with prejudice.   [1:  	Act 129, inter alia, amended Chapter 28 of the Code and required electric distribution companies with more than 100,000 customers to file smart meter technology procurement and installation plans for Commission approval and to furnish smart meter technology within its service territory in accordance with the provisions of the Act.  See, 66 Pa. C.S. § 2807.] 


On July 2, 2018, Duquesne also filed Preliminary Objections to the Complaint.  In the Preliminary Objections, Duquesne essentially argued that the Complainant’s request to opt-out from the smart meter installation is not permitted by the Act and that the Complaint is legally insufficient because it failed to state a claim upon which the Commission can grant relief.  

On July 10, 2018, Duquesne filed a Motion for a Prehearing Conference in this proceeding (Duquesne’s Motion). 

On August 1, 2018, Ms. Hubel filed a written request for an extension of time to reply to Duquesne’s Answer, New Matter and Preliminary Objections (Extension Request).  

On August 7, 2018, prior to Commission action on the Extension Request, the Complainant filed a response to Duquesne’s Answer, New Matter and Preliminary Objections.

On August 10, 2018, an Interim Order was entered granting the Complainant’s Extension Request and providing her with an extension of time to file responsive pleadings no later than September 5, 2018. 

On August 29, 2018, Ms. Hubel filed a response to Duquesne’s Motion.

On October 1, 2018, an Interim Order was entered denying Duquesne’s Preliminary Objections.

On October 2, 2018, a Prehearing Conference was scheduled for Wednesday, October 24, 2018, at 10:00 a.m.  The Parties were directed to be prepared to fully address the litigation schedule previously established in this matter and to address the presently identified issues and any outstanding issues in this case.

On October 24, 2018, the Prehearing Conference was convened as scheduled.  Ms. Hubel was present and represented herself.  Duquesne was present and was represented by counsel, Jeremy Farrell, Esquire.  

On March 7, 2019, Ms. Hubel filed a four-page handwritten letter with the Commission advising that she was discontinuing her Complaint against the Commission and the Company (Petition to Withdraw).  In the Petition to Withdraw, the Complainant stated, inter alia, that she does not have the finances to obtain legal representation, and as a result, she does not believe she will be truly heard.  The Complainant also stated that she understood that the withdrawal would result in Duquesne contacting her to set up a smart meter installation appointment and she accepted this, albeit reluctantly.  

On March 27, 2019, a Prehearing Conference Order was issued (March 2019 Prehearing Order) scheduling a second prehearing conference in this case for Wednesday, April 24, 2019 at 11:00 a.m.  The Parties were advised that to participate in the prehearing conference, they must dial the toll-free number listed on the March 2019 Prehearing Order.  Specifically, the Order stated that Parties may lose their case if they fail to take part in the conference.  

On March 29, 2019, Duquesne filed a response to the Complainant’s Petition to Withdraw.  In its response, Duquesne acknowledged receipt of the March 2019 Prehearing Order scheduling a prehearing conference for April 24, 2019, but pointed out that because the March 2019 Prehearing Order did not acknowledge the Complainant’s Petition to Withdraw, it was unclear if the ALJ received a copy of the Petition prior to issuing the Order.  Given Ms. Hubel’s request to withdraw her Complaint and because Duquesne had already installed a smart meter at the Complainant’s residence, Duquesne considered the need for a prehearing conference or a hearing in this case, moot.  Based on the above, Duquesne requested that the Commission dismiss the Complaint, cancel the prehearing conference scheduled for April 24, 2019, and mark the docket for this proceeding closed. 
 
On April 12, 2019, ALJ Watson issued an Interim Order (April 2019 Interim Order), requiring the Complainant and Duquesne to attend the Prehearing Conference scheduled for April 24, 2019.  

On April 24, 2019, the Prehearing Conference convened as scheduled.  Counsel for Duquesne appeared and participated.  Ms. Hubel did not appear.  As a result, counsel for Duquesne, made a motion to dismiss the Complaint for failure of the Complainant to appear and prosecute her Complaint.  The ALJ asked Duquesne to submit the request in writing and provide notice to the Complainant.

On October 24, 2019, Duquesne filed a Motion to Dismiss Formal Complaint for Failure to Prosecute (Motion to Dismiss).  In the Motion to Dismiss, Duquesne requested that the Commission dismiss the Complaint for failure of Ms. Hubel to prosecute her case.

On December 27, 2019, the record in this case was closed. 

Discussion

In his Initial Decision, ALJ Watson acknowledged Ms. Hubel’s Petition to Withdraw and Duquesne’s response that it does not object to the Complainant’s request to withdraw her Complaint.  I.D. at 6.  The ALJ stated that to the extent that Ms. Hubel no longer wishes to pursue the issues she raised in her Complaint, she is free to do so, and that it is not in the public interest to require a Complainant to continue to pursue a Complaint if he or she no longer wishes to do so.  Id. 

However, the ALJ noted that Ms. Hubel properly raised several issues against Duquesne at the initial prehearing conference that was held and which provided the Complainant the opportunity to be heard on those issues and to participate in an evidentiary hearing.  According to the ALJ, the purpose of the second prehearing conference scheduled for April 24, 2019, was to explain to the Complainant, the significance of withdrawing a formal complaint filed with the Commission and to answer any questions the Complainant might have had concerning the proceeding.  Id. at 6-7. 

The ALJ reasoned that consistent with due process requirements, the Parties were provided notices of the prehearing conference and an opportunity to be heard.  Specifically, the ALJ referenced the March 2019 Prehearing Order and the April 2019 Interim Order, scheduling the prehearing conference for April 24, 2019.  Yet, according to the ALJ, the Complainant failed to appear for the scheduled conference.  As a result, the ALJ concluded that the Complainant’s due process rights were fully protected in this matter.  Id. at 7-8, citing Sentner v. Bell Telephone Co. of Pa. Docket No. F-00161106 (Opinion and Order entered October 25, 1993); 52 Pa. Code § 5.245(a).  Therefore, the ALJ dismissed the Complaint with prejudice for failure to prosecute.  I.D. at 9.  

The ALJ made thirteen Findings of Fact and reached three Conclusions of Law.  I.D. at 4-6, 8-9.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

Disposition

We advise the Parties that, as a preliminary matter, any argument that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  We are not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  On exercise of our independent review of the Parties’ positions and the record evidence, we shall vacate the Initial Decision of ALJ Watson, consistent with the following discussion.

While we appreciate the ALJ’s concern for the Complainant’s understanding of the consequences of her actions, this result seems to be punitive in nature.  Ms. Hubel informed the Commission and Duquesne that she did not wish to pursue her Complaint so that no additional resources would be expended in litigation which was no longer necessary.  In addressing the Complainant’s Petition to Withdraw, which was filed prior to the ALJ’s decision to hold a second prehearing conference, we note that since there is no objection and no harm to the public interest, the Petition should be granted, thus ending the docket and removing the need for further scrutiny.  Therefore, we conclude that there is no need to address prosecution of the Complaint.

Conclusion

Based on the foregoing, we shall vacate the Initial Decision of ALJ Watson, consistent with this Opinion and Order; THEREFORE, 

		IT IS ORDERED:

1. That the Initial Decision of Administrative Law Judge Jeffrey A. Watson in the case captioned Katherine E. Hubel v. Duquesne Light Company at Docket No. C-2018-3002620, issued on January 17, 2020, is vacated, consistent with this Opinion and Order.

2. That the request to withdraw her Formal Complaint, filed by Katherine E. Hubel, on March 7, 2019, in the case captioned Katherine E. Hubel v. Duquesne Light Company at Docket No. C-2018-3002620, is granted and the Formal Complaint is permitted to be withdrawn, consistent with this Opinion and Order.

3.	That the proceeding at Docket No. C-2018-3002620 be marked closed.
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